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Rules and Regulations 


Federal Register 

Vol. 5a No. 87 
Monday. M ly 6 . 1985 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general appiicabibty and legal effect, most 
of which are Keyed to and codified in 
the Code of Federal Regulahons, which is 
published under 50 tales pursuant to 44 
DSC. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents 
Prices of now books are !«ted In the 
first FEDERAL REGISTER issue ot each 

week. 


DEPARTMENT OF AGRICULTURE 
Federal Grain Inspection Service 
7 CFR Part 800 

Official Records and Forms (General) 

agency: Federal Grain Inspection 
Service, USDA, 
action: Final rule. 

summary: According to the 
requirements for periodic review of 
existing regulations, the Federal Grain 
Inspection Service (FG1S or Service) is 
publishing with slight modification as a 
final rule, a proposed rule in which 
certain changes were proposed to be 
nuide to the regulations under the 
United States Grain Standards Act. as 
amended (Act), concerning Official 
Records and Forms (General). The 
changes involve rewriting, revising, and 
reorganizing these regulations to 
simplify, clarify, and condense certain 
language; and facilitate the use of the 
regulations. 

effective date: June 5, 1985. 

FOR FURTHER INFORMATION CONTACT: 

lewis Lebakken, Jr.. Information 
Resources Management Branch (RM). 
FCIS. USDA. Room 0087 South Building. 
HOG Independence Avenue, SW. f 
Washington. D.C. 20250, telephone (202) 
382-1738. 

SUPPLEMENTARY INFORMATION: 

Executive Order 12291 

This final rule has been issued in 
conformance with Executive Order 
12291 and Departmental Regulation 
1512-1. Ibis action has been classified 
uh nonmajor because it does not meet 
the criteria for a major regulation 
established in the Order. 

Regulatory Flexibility Act Certification 

Ur. Kenneth A. Gilles. Administrator, 
FCIS, has determined that this final rule 


does not have a significant economic 
impact on a substantial number of small 
entities as defined in the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.) 
because most users of the official 
inspection and weighing services and 
those entities that perform these 
services do not meet the requirements 
for small entities. 

Information Collection and 
Recordkeeping Requirements 

In compliance with the Office of 
Management and Budget (OMB) 
regulations (5 CFR Part 1320) which 
implements the Paperwork Reduction 
Act of 1980 (Pub. L. 90-511) and section 
3504(h) of that Act, the information 
collection and recordkeeping 
requirements contained in the finul rule 
have been approved by OMB. No 
comments concerning these 
requirements have been received. 

Final Action 

The review of the regulations 
concerning Official Records and Forms 
(General) (7 CFR 800.145-800.155) 
included a determination of continued 
need for and consequences of the 
regulations. The objective of the review 
was to ensure that the regulations are 
serving their intended purpose, the 
language is dear, and the regulations 
are consistent with FGIS policy and 
authority. FCIS has determined that in 
general, these regulations are serving 
their intended purpose, are consistent 
with FGIS. policy and authority, and 
should remain in effect. FGIS. however, 
is amending 85 800.145-800.155 by 
reorganizing the text to combine and 
consolidate compatible sections and 
make other miscellaneous changes for 
darity. 

A proposal to amend the regulations 
was published in the August 10.1984. 
issue of the Federal Register (49 FR 
32074). Comments were to be submitted 
by October 9.1984. 

Two trade organizations commented 
on the proposed changes to the 
regulations. One commenter suggested 
defining the term "copies" (of official 
certificates (8 800.153)) as meaning 
facsimile reproduction, microfilm, 
microfiche, computer-generated copies, 
or similar duplications. This 
recommended definition would expand 
upon the form in which official 
certificates would be maintained. 
Presently, the term copy Is used and 


applied in its narrowest and simplest 
sense in the context in which It appears. 
Accordingly, copies of official 
certificates generally include only 
carbon copies. The recommended 
definition for such copies takes into 
account many of the currently available 
methods of duplication. The 
applicability of such methods to other 
records maintained pursuant to the Act 
also may require consideration. In view 
of the above, this matter requires a full 
and complete evaluation and review on 
on agency. If not Departmental, basis. 
Therefore, FGIS plans to review this 
matter separately and will publish 
rulemaking, as appropriate. Accordingly, 
no change to the proposed rule appears 
in this final action based upon this 
commenter s recommendation. 

Another commenter noted that In the 
list of agency records that must be made 
available to the public ({ 800.154(b)(1)). 
the term "employee*’ was substituted for 
the term "staffing" records. The 
commenter stated that the two terms are 
not necessarily synonymous. As 
proposed, personnel information 
previously unavailable to the public 
could possibly have been requested. 

FGIS changed the subject term as a 
matter of editorial preference. It was not 
FGIS* intention to change the type of 
records available to the public. 

However. FGIS recognizes the 
commenter** concern and. as a result, 
has changed "employee" to "staffing." 
This same commenter suggested the 
requirements that records of approved 
weighers (§ 000.149(b)) be kept for the 
tenure of the licensee be eliminated 
because such personnel are not issued 
licenses. Approved weighers are not 
issued licenses but by the nature of Iheir 
employment are given authority to 
perform weighing. However, to avoid 
confusion, the phrase "tenure of the 
licensee** w r as changed to "tenure of the 
weigher's employment" as an approved 
weigher. 

The present sections of the regulations 
contain provisions concerning official 
records kept by agencies and 
contractors (S 800.145): retention periods 
for official records (8 800.140): 
availability of official records 
(S 800.147); records issued by the 
Service under the Act ($ 800.148). 
Sections 800.149 through 000.155 contain 
provisions relating to records om 
delegations, designations, contracts, and 
approval of scale testing organizations: 
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organization, staffing, and budget: 
licenses, authorizations, and approvals: 
fee schedules; space and equipment; 
official inspection. Class X or Class Y 
weighing, and equipment testing 
services: and related official records. 

The intent and purpose of these 
provisions is to require that specified 
records be prepared and maintained in a 
manner that would facilitate the daily 
use of the records as well as the review 
and audit of the records to determine 
compliance with the Act. regulations, 
standards, and instructions. This final 
rule does not alter the intent and 
purpose of these sections. 

In addition to specifying the intent 
and purpose of these regulations in 
5 800.145, this final rule reorganizes the 
text to combine and consolidate 
compatible sections. The present 
§5 800.146 and 800.154 is reorganized to 
separate out certain provisions in the 
present sections. This, in part, results in 
the addition of four new sections with 
appropriate renumbering of the present 
sections. Applicable retention periods 
are included in each section, as 
appropriate. 

The reorganization includes sections 
providing for maintenance and retention 
of records as follows: general 
requirements. 5 800.145; delegations, 
designation, contracts, and approval of 
scale testing organization, 5 800.147; 
organization, staffing, and budget. 

5 800.148; licenses and approvals, 

5 800.149; fee schedules. 5 800.150; space 
and equipment. 5 800.151; file samples. 

5 800.152; and official inspection. Class 
X or Class Y weighing, and equipment 
service, 5 800.153. Sections 800.154 
through 000.159 include provisions as to 
the availability of official records: 
detailed work records; official 
inspection records; official weighing 
records: equipment testing work records; 
and related official records. 

While approved scale testing 
organizations are mentioned in the 
present regulations, more references are 
included to clarify that the 
recordkeeping requirements also apply 
to these organizations. Other minor 
changes, including grammatical changes, 
are made to clarify these provisions of 
the regulations. Even though a 
reorganization is made, the substance, 
including the record and sample 
retention periods, remain unchanged. 

In addition to the revisions referenced 
above, 55 800.195. 800.196, and 000.198 
are amended to reflect the regulatory 
references changed by the revision of 
55 800.145-.155 and the addition of 
55 800.156-800.159. These amendments 
are minor nonsubstantive changes that 
are made to create accurate cross* 
references to facilitate the use of the 


regulations. Further, miscellaneous 
nonsubstantive grammatical changes 
arc made to 55 800.152. 800.154, 800.155, 
and 800.158 for clarity and to facilitate 
the use of the regulations. 

List of Subjects in 7 CFR Part 800 

Administrative practice and 
procedure. 

Accordingly. 7 CFR Part 800 of the 
regulations is amended as follows: 

PART 800— GENERAL REGULATIONS; 
OFFICIAL RECORDS AND FORMS 
(GENERAL) 

1. Section 800.145 is revised to read; 

§ 800.145 Malntenancs and retention of 
records—General requirements. 

(a) Preparing and maintaining 
records. The records specified in 

5 5 800.146-.159 shall be prepared and 
maintained in a manner that will 
facilitate (1) the daily use of records and 
(2) the review and audit of the records to 
determine compliance with the Act. the 
regulations, the standards, and the 
instructions. 

(b) Retaining records. Records shall 
be retained for a period not less than 
that specified in 55 800.146-.159. In 
specific instances, the Administrator 
may require that records be retained for 
a period of not more than 3 years in 
addition to the specified retention 
period. In addition, records may be kept 
for a longer time than the specified 
retention period at the option of the 
agency, the contractor, the approved 
scale testing organization, or the 
individual maintaining the records. 

(Approved by the Office of Management and 
Budget under control number 0580-0011) 

Z Section 800.146 is revised lo read: 

fi 800.146 Maintenance end retention of 
records Issued by the Service under the 
Act 

Agencies, contractors, and approved 
scale testing organizations shall 
maintain complete records of the Act, 
regulations, the standards, any 
instructions issued by the Service, and 
all amendments and revisions thereto. 
These records shall be maintained until 
superseded or revoked. 

(Approved by the Office of Management and 
Budget under control number 0580-0011) 

3. Section 600.147 is revised to read: 

5 800.147 Maintenance and retention of 
records on delegations, designations, 
contracts, and approval of acala testing 
organizations. 

Agencies, contractors, and approved 
scale testing organizations shall 
maintain complete records of their 
delegation, designation, contract, or 


approval. These records consist of a 
copy of the delegation or designation 
documents, a copy of the current 
contract, or a copy of the notice of 
approval, respectively, and all 
amendments and revisions thereto. 
These records shall be maintained until 
superseded, terminated, revoked, or 
cancelled. 

(Approved by the Office of Management and 
Budget under control number 0580-6011) 

4. Section 800.146 is revised to read 

5 800.148 Maintenance and retention of 
records on organization, staffing, and 
budget. 

(a) Organization. Agencies, 
contractors, and approved scale testing 
organizations shall maintain complete 
records of their organization. These 
records shall consist of the following 
documents: (1) If it is a business 
organization, the location of its principal 
office; (2) if it is a corporation, a copy of 
the articles of incorporation, the names 
and addresses of officers and directors 
and the names and addresses of 
shareholders; (3) if it is a partnership or 
an unincorporated association, the 
names and addresses of officers and 
members, and a copy of the partnership 
agreement or charter, and (4) if it is an 
individual, the individual's place of 
residence. These records shall be 
maintained for 5 years. 

(b) Staffing. Agencies, contractors, 
and approved scale testing 
organizations shall maintain complete 
records of their employees. These 
records consist of (1) the name of each 
current employee, (2) each employee's 
principal duty. (3) each employee's 
principal duty station. (4) information 
about the training that each employee 
has received, and (5) related information 
required by the Service. These records 
shall be maintained for 5 years. 

(c) Budget. Agencies, contractors, and 
approved scale testing organizations 
shall maintain complete records of their 
budget, These records consist of actual 
income generated and actual expenses 
incurred during the current year. 
Complete accounts for receipts from (l) 
official inspection, weighing, equipment 
testing, and related services; (2) the sale 
of grain samples; and (3) disbursements 
from receipts shall be available for use 
in establishing or revising fees for 
services under the Act. Budget records 
shall also include detailed information 
on the disposition of grain samples 
obtained under the Act. These records 
shall be maintained for 5 years. 

(Approved by the Office of Management and 
Budget under control number 0600-0011) 

5. Section 800.149 is revised to read: 
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| *09 1 *9 Maintenance and retention ot 
ft cords on licenses and approvals. 

(a | Licenses. Agencies, contractors, 
und approved scale testing 
organizations shall maintain complete 
fcords of licenses. These records 
consist of current information showing 
(!| the name of each licensee. (2J the 
cope of each license, (3) the 
termination date of each license, and (41 
related information required by the 
Service. These records shall be 
maintained for the tenure of the 
licensee. 

(b| Approvals. Agencies shall 
maintain complete records of approvals 
of weighers. These records consist of 
current information showing the name of 
each approved weigher employed by or 
dt PHi h approved weighing facility in the 
jrea of responsibility assigned to an 
agency or field office. These records 
shall be maintained for the tenure of the 
weigher’s employment as an approved 
weigher. 

(Approved by the Office of Management and 
Budget under control number 05*10-0011) 

ft Section 800.150 is revised to read; 

5 800.150 Maintenance and retention of 
records on fee schedules. 

Agencies* contractors, and approved 
scale testing organizations shall 
maintain complete records on fee 
v Whiles These records consist of (a) a 
copy of the current fee schedule; (b) in 
the case of an agency, data showing 
how the fees in the schedule were 
developed; (c) superseded fee schedules; 
and (d) related information required by 
the Service. These records shall be 
mumt. lined for 5 years. 

(Apprvwd by th«r Offic* o f Manng«rni*mt and 
Budget under control number 0580-0011) 

7. Section 800.151 is revised to read: 

5 800 151 Maintenance and retention of 
records on space and equipment 

[a] .S pace. Agencies shall maintain 
complete records on space. These 
recurds consist of (1) a description of 
*?uce that is occupied or used at each 
location. (2) the name and address of the 
owner of the space. (3) financial 
arrangements for the space, and 14) 
relavd information required by the 
$erv ice. These records shall be 
Maintained for 5 years. 

|b) Equipment . Agencies shall 
maintain complete records on 
equipment. These records consist of (1) 
the description of each piece of 
equipment used in performing official 
inspection or Class X or Class Y 
^ ghing services under the Act. (2) the 
location of the equipment. (3) the name 
*nd address of the owner of the 
*q'bpment, (4) the schedules for 


equipment testing and the results of the 
testing, and (5) related information 
required by the Service. These records 
shall be maintained for 5 years. 

(Approved by the Office of Vtamtgrmenl and 
Budget under control number 0580-0011) 

8 . Section 800.152 is revised to read: 


§ 600.152 Maintenance and retention of 
file sample*. 


(a) General The Service and agencies 
shall maintain complete file samples for 
their minimum retention period 
(calendar days) after the official 
function was completed or the results 
otherwise reported. 

(b) Minimum retention period. 

(1) Trucks 



(2) Railcars 


In. 

Out... 

(3) Barges (river) 

In—. 

Out. 



5 

ra 

5 

25 


(4) Ships and barges (lake or 


ocean) 

Out---—„„— 25 

Export (sublot samples). 60 

(5) Bins and tanks.™.... 3 

(6) Submitted samples--3 


Upon request by an agency and with 
the approval of the Service, specified 
file samples or classes of file samples 
may be retained for shorter periods of 

time. 


(c) Special retention periods. In 
specific instances, the Administrator 
may require that file samples be 
retained for a period of not more than 90 
calendar days. File samples may be kept 
for a longer time than the regular 
retention period at the option of the 
Service, the agency, or the individual 
maintaining the records. 

(Approved by the Office of Management ami 
Budget under control number 068CMXHI) 


9. Section 800.153 is revised to read: 


§ 600.153 Maintenance and retention of 
records on official Inspection, Class X or 
Class Y weighing, and equipment testing 
service. 

Agencies and approved scale testing 
organizations shall maintain complete 
detailed official inspection work 
records, copies of official certificates, 
and equipment testing work records for 
5 years. 

(Approved by the Office of Management end 
Budget under control number 0580-0011.) 

10 . Section 000.154 is revised to read: 


$ 800.154 Avadabitfty of official records. 

(a) A vtiliability to officials. Each 
agency, contractor, and approved scale 
testing organization shall permit 
authorized representatives of the 
Comptroller General, the Secretary, or 
the Administrator to have access to and 
to copy, without charge, during 
customary business hours any records 
maintained under 55 800.146~.159. 

(b) Availability to the public. (11 
Agency, contractor, and approved scale 
testing organization records. The 
following official records will be 
available, upon request by any person, 
for public inspection during customary 
business hours: (i) Copies of the Act the 
regulations, the standards, and the 
instructions; (ii) the delegation, 
designation, contract or approval issued 
by the Service; (iii) organization and 
staffing records: (iv) a list of licenses 
and approvals; and (v) the approved fee 
schedule of the agency, if applicable. 

(2) Service records. Records of the 
Service are available in accordance with 
the Freedom of Information Act (5 U.S.C. 
552(a)(3)) and the regulatio ns of the 
Secretary' of Agriculture (7 CFR. Part 1. 
Subpart A). 

(c) locations where records may be 
examined or copied. (1) Agency . 
contractor . and approved scale testing 
organization records. Records of 
agencies, contractors, and approved 
scale testing organizations available for 
public inspection shall be retained at the 
principal place of business of the 
agency, contractor, or approved scale 
testing and certification organization. 

(2) Service records. Records of the 
Service available for public inspection 
shall be retained at each field office and 
at the headquarters of the Service in 
Washington. D.C. 

11 . Section 800.155 is revised to read: 

5 800.155 Detailed work records—general 
requirements. 

(a) Preparation. Detailed work records 
shall be prepared for each official 
inspection. Class X or Class Y weighing, 
and equipment testing service performed 
or provided under the AcL The records 
shall (1) be on standard forms 
prescribed in the instructions; (2) be 
typed or legibly written in English; (3) be 
concise, complete, and accurate; (4) 
show all information and data that are 
needed to prepare the corresponding 
official certificates or official report: |5) 
show the name or initials of the 
individual who made each 
determination: and 18) show other 
information required by the Service to 
monitor or supervise the service 
provided. 
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(b) Use. Detailed work records shall 
be used as a basis for (1) issuing official 
certificates or official forms, (2) 
approving inspection and weighing 
equipment for the performance of 
official inspection or Class X or Class Y 
weighing services, (3) monitoring and 
supervising activities under the Act, (4) 
answering inquiries from interested 
persons. (5) processing complaints, and 
(0) billing and accounting. These records 
may be used to report results of official 
inspection or Class X or Class Y 
weighing services in advance of issuing 
an official certificate. 

(c) Standard forms. The following 
standard forms shall be furnished by the 
Service to an agency: Official Export 
Crain Inspection and Weight 
Certificates (singly or combined), official 
inspection logs, official weight loading 
logs, official scale testing reports, and 
official volume of work reports. Other 
forms used by an agency in the 
performance of official services, 
including certificates, shall be furnished 
by the agency. 

I Approved by the Office of Management and 
Budget under control number 0580-0011) 

12. Section 000.156 is added to read: 

§ 800.156 Official inspection records. 

(a) Pan tickets. The record for each 
kind of official inspection service 
identified in 8 000.76 shall, in addition to 
the official certificate, consist of one or 
more pan tickets as prescribed in the 
instructions. Activities that are 
performed as a series during the course 
of an inspection service may be 
recorded on one pan ticket or on 
separate pan tickets. The original copy 
of each pan ticket shall be retained by 
the agency or field office that performed 
the inspection. 

(b) Inspection logs. The record of an 
official inspection service for grain in a 
combined lot and shiplot shall include 
the official inspection log as prescribed 
in the instructions. The original copy of 
each inspection log shall be retained by 
the agency or field office that performed 
the inspection. If the inspection is 
performed by an agency, one copy of the 
inspection log shall be promptly sent to 
the appropriate field office. 

(c) Other forms. Any detailed test that 
cannot be completely recorded on a pan 
ticket or an inspection log shall be 
recorded on other forms prescribed in 
the instructions. If the space on a pan 
ticket or an inspection log does not 
permit showing the full name for an 
official factor or an official criteria, an 
approved abbreviation may be used. 

(d) File samples. (1) General. The 
record for an official inspection service 
based, in whole or in part, on an 


examination of a grain in a sample shall 
include one or more file samples as 
prescribed in the instructions. 

(2) Size. Each file sample shall consist 
of an unworked portion of the official 
sample or warehouseman's sample 
obtained from the lot of grain and shall 
be large enough to permit a reinspection, 
appeal inspection, or Board appeal 
inspection for the kind and scope of 
inspection for which the sample was 
obtained. In the case of a submitted 
sample inspection, if an undersized 
sample is received, the entire sample 
shall be retained. 

(3) Method. Each file sample shall be 
retained in a manner that will preserve 
the representativeness of the sample 
from the time it is obtained or received 
by the agency or field office until it i 9 
discarded. High moisture samples, 
infested samples, and other problem 
samples shall be retained according to 
the instructions. 

(4) Uniform system To facilitate the 
use of file samples, agencies shall 
establish and maintain a uniform file 
sample system according to the 
instructions. 

(5) Forwarding samples . Upon request 
by the supervising field office or the 
Board of Appeals and Review, each 
agency shall furnish file samples (i) for 
field appeal or Board appeal inspection 
service, or (ii) for monitoring or 
supervision. If, at the request of the 
Service, an agency locates and forwards 
a file sample for an appeal inspection, 
the agency may. upon request, be 
reimbursed at the rate prescribed in 

8 800.71 by the Service. 

(Approved by the Office of Management and 
Budget under control number 0500-0011) 

13. Section 800.157 is added to read: 

§ 800.157 Official washing records. 

(a) Scale ticket . scale tape, or other 
weight records . In addition to the 
official certificate, the record for each 
Class X or Class Y weighing service 
shall consist of a scale ticket, a scale 
tape, or any other weight record 
prescribed in the instructions. 

(b) Weighing logs. The record of a 
Class X or Class Y weighing service 
performed on bulk grain in a combined 
lot or bulk shiplot grain shall include the 
official weighing log as prescribed in the 
instructions. The original copy of each 
weighing log shall be retained by the 
field office or agency that performed the 
weighing. 

(Approved by the Office of Management and 
Budget under control number 0680-0011) 

14. Section 800.158 is added to read: 


§800.158 Equipment testing work 
records. 

The record for each official equipment 
testing service or activity consists of an 
official equipment testing report as 
prescribed in the instructions. Upon 
completion of each official equipment 
test, one or more copies of the 
completed testing report may, upon 
request, be issued to the ow r ner or 
operator of the equipment. The testing 
report shall show the (1) date the test 
was performed, (2) name of the 
organization and personnel that 
performed the test, (3) names of the 
Service employees who monitored th»> 
testing. (4) identification of equipment 
that was tested, (5) results of the test. (6) 
names of any interested persons who 
were informed of the test results. (7) 
number or other identification of the 
approval tag or label affixed to the 
equipment, and (8) other information 
required by the instructions. 

(Approved by the Office of Management and 
Budget under control number 0580-0011) 

15. Section 800.159 is added to read: 

§ 800.159 Related official records. 

(a) Volume of work report Field 
offices and agencies shall prepare 
periodic reports showing the kind and 
the volume of inspection and weighing 
services that they performed. The report 
shall be prepared and copies shall be 
submitted to the Service according to 
the instructions. 

(b) Record of withdrawals and 
dismissals . Field offices and agencies 
shall maintain a complete record of 
requests for official inspection or 
weighing services that are withdrawn by 
the applicant or that are conditionally 
withheld or dismissed. The record shall 
be prepared and maintained according 
to the instructions. 

(c) Licensee record. Licensees, 
including licensed warehouse samplers, 
shall (1) keep the license issued to them 
by the Service and (2) keep or have 
reasonable access to a complete record 
of the Act, the standards, the 
regulations, and the instructions. 

(Approved by the Office of Management and 
Budget under control number 0580-0011) 

16. Section 800.195(0(10) is revised to 
read: 

§800.195 Delegations. 

• • • • • 

(0 Responsibilities. 9 9 9 

(10) Records. Each delegated State 
shall maintain the records specified in 
§§ 800.145-.159. 

17. Section 800.196(g)(10) is revised to 
read: 
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I {* *00 196 Designations. 

• • * • * 

(g) Responsibilities. 000 
(10) Records . Each agency shall 
maintain the records specified in 
{§800.145-159. 

18 Section 800.198(b)(2) is revised to 

read: 

{ BOO. 198 Contracts. 

• • • % 

(b) Restrictions. 000 

(2) Appeal service. An agency or 
employees of agencies shall not be 
eligible to enter into a contract with the 
Service to obtain samples for, or to 
perform other services involved in 
appeal inspection or Board appeal 
inspection services. However, agencies 
may forward file samples to the Serv ice 
in at ( ordance with $ 800.156(d). 

V.iihority: Pub. L 94-562. 90 SUL 2667. as 

amtmJed (7 U.S.C. 71 el 
Dated: April 19 1965. 

K.A. OilUs, 

Arfmtnrstrvter* 

|FR Doc. 85-10691 Filed 5-5-85:6:45 am) 

SUING COOC MIO-CN-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 71 

(Airspace Docket No. 85-ANM-11 

Alteration of Havre, Montana, Control 
Zone and Transition Area 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

Summary: This rule redefines the 
current geographical boundaries of the 
Havre, Montana, control zone and 700* 
transition area. This action is required 
due to a magnetic variatin change 
resulting in amendments to the VOR 
Rwy 7 and VOR Rwy 25 instrument 
approach procedures. This action 
provides the revised descriptions. 
effective date: 0901 C.m.t.. August t, 
1365. 

PC* FURTHER INFORMATION CONTACT: 

Kathy Paul, Airspace Technical 
Specialist. ANM-535, Federal Aviation 
Administration, 17900 Pacific Highway 
South, C-68966. Seattle. Washington 
S8168. The telephone number is (206) 

*31-2530. 

SUPPLEMENTARY information: 

History 

Dn February 8. 1985, the FAA * 

PK;posed to amend Part 71 of the 
Federal Aviation Regulations (14 CFR 


Part 71) to redefine the current 
geographical boundaries of the Havre, 
Montana, control zone and 700* 
transition area (50 FR 5399). 

Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. Except for editorial 
changes, this amendment is the same as 
that proposed in the notice. Sections 
71.171 & 71.181 of Part 71 ofthe Federal 
Aviation Regulations were republished 
in Handbook 7400.8A dated January 2. 
1985. 

The Rule 

This amendment to Part 71 of the 
Federal Aviation Regulations redefines 
the geographical boundaries of the 
Havre, Montana, control zone and 700‘ 
transition area. A change in the 
magnetic variation resulted in 
amendments to the VOR Rwy 7 and 
VOR Rwy 25 instrument approach 
procedures. This action provides the 
revised descriptions to accommodate 
these amendments. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It. therefore—(1) Is not a “major 
rule" under Executive Older 12291; (2) is 
not a "significant rule" under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this Is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Pari 71 

Control zones. Transition areas. 
Aviation safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me. { 71.171 & 71.181 of Part 
71 of the Federal Aviation Regulations 
(14 CFR Part 71) are amended, ai 
follows: 

Havre. Montana. Control Zone—(Revised) 

"Within a 5 mile radius of Havre City- 
County Airport (lat. 4a* 3T3ST NJong. 
109’45'41’W.): within 5 miles each tide of the 
Havre VOR 080* radiaL extending from the 5- 
mile radius zone to 7 miles east of the VOR; 
and within 3 miles each side of the Havre 
VOR 290* radial, extending from the 5-mile 
radius zone to 7 miles w est of the VOR: 


within 2 miles each side of the Havre VOR 
006* radial, extending from the 5-mite radius 
area to 7J5 miles north of the VOR. This 
control zone is effective during specific dates 
and times established m advance by a Notice 
to Airmen. The effective date and time 
thereafter will be continuously published in 
the Airport/Focility Directory". 

Havre, Montana. Transition Area—(Revised) 

"That airspace extending upward from 700 
feel above the surface within a 14-mite radius 
of Havre VOR within 4 J> miles south and 9.5 
miles notth of the Havre VOR 060* radial, 
extending from the 14-mile radius of area to 
18.5 miles cast of the VOR: and within 4.5 
miles north and 9.5 miles South of the Havre 
VOR 290*rsdtah extending from the 14-mite 
radius area to 18.5 miles west of the VOR". 
(Secs. 307(a) and 313(a). Federal Aviation Act 
of 1956 (49 u s e. 1348(a) and 1354(a)); (49. 
U.S.C 106(g) (Revised. Pub. L 97-449, farraary 
12.1983)): and 14 CFR 11.68) 

Issued in Seattle. Washington, on April 24. 
1985. 

Wayne). Bartow, 

Actios Davctor. Northwest Mountain Region. 
(FR Doc. 85-10697 Piled 5-3-85: 8:45 am) 

SILUN 6 cooc «t»o-i 3 -« 


DEPARTMENT OF COMMERCE 

Bureau of the Census 

15 CFR Part 90 

(Docket No. 50221-5049) 

Procedure for Challenging Certain 
Population and Income Estimates 

agency: Bureau of the Census, 

Commerce. 

action: Final rule. 

summary: The Bureau of the Census Is 
amending 15 CFR Part 90 to eliminate 
the need to electronically record 
hearings held under this procedure. The 
provision will now require that the 
hearings be recorded, thereby allowing 
the use of standard services such as 
those provided by court reporters. The 
legal authority citation also is being 
changed from 13 U.S.C. 4 to 13 U.S.C. 4 
and 181. 

effective date: May 6.1985. 

FOR FURTHER INFORMATION CONTACT: 

Roger Herriot, Chief. Population 
Division, Bureau of the Census, 
Washington. D.C. 20233. (301) 763-7646. 
SUPPLEMENTARY INFORMATION: On April 
6.1979. the Bureau of the Census 
published in the Federal Register (44 FR 
20647) the administrative procedure 
available to States ami units of local 
government to challenge current 
estimates of population and per capita 
income developed by the Bureau of the 
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Census. This procedure is described in 
15 CFR Part 90. 

The Bureau is amending Title 15. 
Chapter 1. Part 90 to delete 
'’electronically" from § 90.14(f) in order 
to provide flexibility in the method used 
to record the hearing and to reduce costs 
to the hearing participants. 

This rule is not a major rule within the 
meaning of Section 1 of Executive Order 
12291. It is not likely to result in: (1) An 
annual effect on the economy of $100 
million or more: (2) a major increase in 
costs or prices for consumers, individual 
industries. Federal, State, or local 
government agencies, or geographic 
regions: or (3) significant adverse effects 
on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

This rule is being issued in final 
without prior notice because it is a rule 
of agency procedure and is exempt from 
notice and comment requirements by 5 
U.S.C. 553(b)(A). Since notice and 
opportunity to comment ore not required 
by the Administrative Procedure Act or 
any other law, this rule is not a "rule" 
within the meaning of the Regulatory 
Flexibility Act and neither an initial nor 
final regulatory flexibility analysis will 
be prepared. 

Accordingly, the Department’s 
General Counsel has determined and so 
certified to the Office of Management 
and Budget that dispensing with notice 
and opportunity for comment is 
consistent with the APA and other 
relevant law. 

This rule is not a substantive rule and 
therefore is exempt from the 30-day 
delayed effective date under 5 U.S.C 
553(d). 

This rule does not impose an 
information collection requirement for 
purposes of the Paperwork Reduction 
Act. 

The legal authority for Part 90 is 13 
U.S.C. 4 and 181. 

List of Subjects in 15 CFR Part 90 

Census data. Statistics. 

John C. Keane, 

Director, Bureau of the Census. 

PART 90—(AMENDED] 

For the reasons set out in the 
preamble, 15 CFR Part 90 is amended to 
read as follows: 

1 . The legal authority line should be 
amended to include Section 181 of Title 
13 U.S.C. as follows: 

Authority; 13 U.S.C. 4 and 181. 


§90.14 1 Amended) 

2 . Section 90.14 is amended by 
revising paragraph (f) to read as follows: 
• • • • • 

(f) The hearing shall be recorded but 
no written record will be prepared 
unless the Bureau so orders or unless 
the challenging locality desires one in 
whole or part and pays the costs of such 
a w'rittcn record, or the apportioned 
costs should the Bureau also desire a 
written record. 

|FR Doc. 85-10907 Filed 5-3-85; 8:45 um] 

BILLING COOC 3$ 10-07* *11 


SECURITIES AND EXCHANGE 
COMMISSION 

17 CFR Parts 210, 229, 230, 239, 240, 
and 249 

(Release Nos. 33-6578; 34-21982; FR-18; 
File No. S7-20-84I 

Business Combination Transactions; 
Adoption of Registration Form 

agency: Securities and Exchange # 

Commission. 

action: Final rules. 

summary: The Commission announces 
the adoption of a new form to be used to 
register securities under the Securities 
Act of 1933 in connection with business 
combination transactions. The form 
applies the principles of the integrated 
disclosure system to disclosure in the 
context of mergers and exchange offers. 
The form is designed to improve the 
effectiveness of the business 
combination prospectus by requiring 
that information be presented in a more 
accessible and meaningful format. In 
addition, the Commission announces the 
adoption of corresponding amendments 
to existing rules and the adoption of an 
amendment to Form 8-K relating to the 
time for Tiling financial statements of 
acquired businesses and stating the 
policy implications of delays in filing 
required information. 
dates: Effective date: Form S-4 and 
these amendments are effective July 1. 
1985, for all documents Tiled on or after 
that date with respect to transactions 
begun thereafter. 

Compliance date: Registrants are 
permitted, however, to use Form S-4 
immediately and to use the other 
provisions amended herein in Tilings 
made after publication of this release in 
the Federal Register. 

FOR FURTHER INFORMATION CONTACT: 
Prior to the effective date, questions 
relating to this action should be directed 
to Patricia B. Magee. (202) 272-2589. 
Office of Disclosure Policy. Division of 


Corporation Finance. Securities and 
Exchange Commission, 450 Fifth Street. 
NW„ Washington. D.C. 20549: after the 
effective date, contact Mauri L. 
Osheroff, (202) 272-2573, Deputy Chief 
Counsel, Division of Corporation 
Finance. Securities and Exchunge 
Commission. 450 Fifth Street, NW„ 
Washington. D.C. 20549. For questions 
concerning accounting matters, contact 
Howard P. Hodges. Jr., Chief 
Accountant. Division of Corporation 
Finance (202) 272-2553. Securities and 
Exchange Commission, 450 Fifth Street. 
NW.. Washington. D.C. 20549. 

SUPPLEMENTARY INFORMATION: Form 

S—4, as adopted, is available for 
registration under the Securities Act of 
1933 ("Securities Act") 1 of securities 
issued in: (i) Transactions of the type 
specified in Rule 145(a):’(ii) mergers in 
which the applicable state law would 
not require the solicitation of the votes 
or consents of all of the security holders 
of the company being acquired: (iii) 
exchange offers for securities of the 
issuer or another entity; and (iv) reoffers 
or resales of securities registered on this 
Form.'Form S-4 employs the principles 
underlying the integrated disclosure 
system and, thus, permits incorpora nun 
by reference of information from repnrts 
Tiled pursuant to the continuous 
reporting requirements under the 
Securities Exchange Act of 1934 
("Exchange Act") 4 to the same extent as 
is permitted when a company registers 
securities under the Securities Act in a 
primary' offering not involving a 
business combination. In addition, the 
Commission is adopting a number of 
other amendments in connection with 
Form S-4. including an amendment to 
Form 8-K 4 relating to the financial 
statements of acquired businesses * 


' 15 U SC 7?a~77 m (1070 And Supp V 1961 J, * i 
amendedhy Business Regulatory Reform Act of 
1982. Pub. L No. 97-261. Motion 19(d). 90 Slat. 1121 
(1962). 

f 17 CFR 230.145. The transact.on* specified in 
Rule 145 indude certain reclassifications. mew rx 
consolidation* And transfers of assets 

'In a separate release. the Commission «!»<> Is 
announcing the adoption of Form K-4 (17 CFR 
239.34) to be used by certain foreign private issuirt 
to register securities in the context of the tame Kind 
of business combination transactions encompassed 
by Form S-4 See Release No. 33-6579 (April 23. 
1965). Form F-4 is to be used by a foreign private 
issuer, as that phrase is defined in Rule 405 (17 CFR 
230 405) under Ihc Securities Act, eligible to use 
Form 20-F (17 CFR 240.2200 

• 15 U&C 78»-78fck (1976 and Supp. V 1981 J, c* 
amended by Act of June 6 1983. Pub L No. 96*^ 
97 Stat. 206 (1983). 

% 17 CFR 249 .108 

'The Commission today It adopting annmdm<Mts 
to: (I) Rule 3-OS of Regulation S-X (17 CFR 2103- 
05|. (2) Hems 502L 512 and 601 of Regulation S-K (17 
CFR 22850Z. 512.601); (3) Rules 145. 40 & 463. 464 
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I Executive Summary 

This rulemaking action is part of the 
Commission's Proxy Review 
Program. 1 and represents the 
culmination of efforts extending over 
several years to improve disclosure to 
investors in business 
combinations." Commentators generally 
supported the Commission s effort and 
the Commission is adopting the Form 
and related amendments substantially 
as proposed.* 

This area has been the focus of 
attention because the documents 
delivered to security holders in the 
context of business combinations 
(merger* and exchange offers) are 
frequently unwieldy, often 150 or more 
pager Improvements to the business 
combination prospectus in certain 
limited contexts were made in 1980 with 
the adoption, on an experimental basis, 
of Form S-15 10 as part of the first phase 


4* J, 4?f*a und 477 under the Securities Act (17 CTO 
30145.40U 463. 46k 473. 47 Sa, 477); (4) Ruin 14t4 

14. t-6» 140-2 »nd 14o-5 under the Exchange Act (17 
CFK 240.14.1-3.14o-6. Uc-2,14©-5*. and (5) Form 6- 
k under the Exchange Act (17 CFR 34CU08) 

r Itwse amendment! are the fifth rulemaking 
intuitive in the Commission’s program. The fint 
Initiative was the adoption of a new uniform 
Regulation S-K item relating to the disclosure of 
tr.rtjin relationship* and tranaactkma involving 
management (Releaae No. 33-6441 (December 2. 

1082| (47 FR 55661}] The second initiative waa the 
•Juption of amendments designed to facilitate 
? r.-holder commnnicationa (Release No. 34-30021 
!|wt> 25. ! ( J83) (46 FR 35062)). The third was the 
•doptlOB of amendments to the Commission's 
ih-irthoider proposal rule. Rule 14a-S (Release No 
H 3Xttl (August 16. 1963) (46 FR 36216a|). The 
Fourth initiative was the adoption of aroendn*enta to 
th uniform Regulation S-K item governing the 
«h«-loaom of executive compensation. Item 402 
tease No 33-6486 (September 23. UW.1) (46 FR 
44467)). 

'See proposed Form S-14A (Release No, 33-5744 

15. plember 27.1876) (41 FR 43670)). later withdrawn 
IR< teas* No. 33-5605 (February 16 1877) (42 FR 
ti«55{); See oImo Freund and Creene Substance 

lher Farm &-/*■ A Proposal to Reform SEC 
*•' Motion of Hegnttaied Acquisitions* 30 Bus Law 
1*63 (1961). which grew oot nf work done on a 
consulting basts with the Division of Corporation 
(nance. 

'Release No. 33-6534 (May 9.1964) (43 FR 20633) 
TH* Commission received 43 comment Utters on 
proposed Form S~4 The comment letters and a 
iummary of the comments prepared by the staff are 
available for inspection and copying at the 
1 < emission's Public Reference Room. 450 Fifth 
Street. NW.. Washington. DC. 20549. See File No 
S"-20-64 

14 17 CFR 239.29. Form S-15 was adopted for the 
registration of securities in connection with 
Mutively small businefa combination transactions 
«nd requires that the registrant's latest annual 
rrport to security holders be delivered to security 
tedders end incorporated by referent* into the 
prospectus (*,*., |( provides the tsme level of 
disclosure as does Form S-2 under the Securities 
Act (17 OR 239.12)). See Release No 33-6232 
I September 2, I960) (45 FR 63647). adopting Form S- 


of the Commission's integrated 
disclosure system. Form S -4. which will 
replace Forms S-14 11 and S-15. expands 
upon the limited scope of Form S-15 in 
several respects. First, Form S-4 extends 
the principles underlying the integrated 
disclosure system to all business 
combination registration slatfunents, not 
fust those involving relatively small 
transactions. The Form also extends the 
principles of integration to the full 
extent to which they are applied in the 
context of primary offerings not 
involving business combinations. 
Second, Form S-4 builds upon the 
foundation laid by Form S-15 by 
applying the same disclosure 
requirements to exchange offers and 
mergers. 11 Thus. Form S-4 provides 
simplified and streamlined disclosure in 
prospectuses for business combinations 
whether the transactions are effected by 
merger or exchange offer. 

The integrated disclosure system, on 
which Form S-4 is based, proceeds from 
the premise that investors In the primary 
market need much the same information 
as investors in the trading market. 
Integration also specifies the manner in 
which information should be delivered 
to investors. Under Forms S-l, lJ S-2 and 
S-3. 14 transaction oriented information 
must be presented in the prospectus. 
Company oriented information, 
however, may be presented in, delivered 
with, or incorporated by reference into 
the prospectus, depending on the extent 
to which Exchange Act reports 
containing the information have been 
disseminated and assimilated in the 
market. 14 Thus, for registrants qualified 


" 17 CFR 239.23. Form S-14 will 1m retatned for 
um by registered investment corapanirs and 
business development companies pending the 
adoption of Form N-14 See Section H.2. infra. "New 
Investment Company Merger Proxy Form.'" 

u Prior to the adoption of Form S-15 in i960, 
exchange offers could be registered on Forms S-l. 
S-? or S-ll (17 CFR 239.16). In 1962. the Commission 
adopted the final phase of thr Integrated disclosure 
s> stem and determined generally that Form S-2. 
which replaced Form S-7 as the middle-thrr form, 
aiui form S-3 would not be available for 
registration of exchange offers pending this 
business combinations project. Forms S-l and F-l 
(17 CFR 239.31) currently are. and will continue to 
be. available for registration of securities In the 
context of exchange offers. See fn. 24. infra 
•M7CFR239.il 
•M7 CFR 239.13. 

11 Extending the principles of integration to 
business combinations is. in part, predicated on the 
fact that annual reports are disseminated to security 
holders. These annual reports contain the basic 
information package [financial statements, 
management's discussion and analysis, selected 
financial data and market data) adopted in 1960 as 
the foundation for the integrated disclosure system. 
See Release No. 33-6321 (September 2.1960) This 
company Information b the seme kind of 
information that would be required lo be Included in 
the prospectus. Because it already has been 
disseminated lo security holders, it need not be 


lo use Form S-3, the most widely 
followed companies, company specific 
information that has been included in 
Exchange Act reports need not be 
reiterated in the prospectus, but may be 
incorporated by reference. Registrants 
qualified to use Form S-2. reporting 
companies which ore less widely 
followed, must present certain company 
information, but may do so cither by 
delivering the annual report to security 
holders or reiterating that level of 
company information in the prospectus. 
Finally, S-l registrants must present all 
company information in the prospectus 

The prospectus requirements of Form 
S-4 are divided into four sections. The 
first section calls for information about 
the transaction, which will be presented 
in the prospectus in all cases, and which 
is desigv\ed to make the presentation of 
the complex transactions that typify 
business combinations more easily 
understood by investors. The next two 
sections specify the information about 
the businesses involved and prescribe 
different levels of prospectus 
presentation and incorporation by 
reference depending upon which form 
under the Securities Act the company 
could use in making a primary offering 
of its securities not involving a business 
combination. The last section sets forth 
the requirements as to voting and 
management information. All voting 
information must be presented in the 
prospectus, while the amount of 
prospectus presentation for management 
information, like company information, 
depends on which form could be used in 
a primary offering not involving a 
business combination. 

The use of the S-l-2-3 approach in 
Form S-4 reflects the premise that 
decisions made in the context of 
business combination transactions and 
those made otherwise in the purchase of 
a security in the primary or trading 
market are substantially similar. At the 
same time, the Commission recognizes 
that there are significant differences. In 
particular, business combination 
decisions are not of the same volitional 
nature at other investment decisions. 
Moreover, typically mergers may give 
rise to a change in security ownership as 
a consequence of inaction. 

To address the differences in the 
nature of the investment decision, 
special provisions have been included in 
the Form. First, a specifically tailored 
item covering risk factors, ratio of 


repeated in the business combination prospectus 
Involving S-3 companion The Gommisuon has not 
sanctioned in this proceeding any revision of the 
basic information package, such as summary annual 
reports to security holders. 
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earnings to fixed charges, certain per 
share data and other information must 
be presented in the prospectus 
regardless of the level of disclosure 
available to the companies involved. 
This item, as adopted, has been 
expanded to reflect commentators* 
suggestions that the item inckidc: (1) 
Certain additional financial data; and 
(2) information about regulatory 
approvals. 

While the item highlights certain 
information discussed more fully 
elsewhere in the prospectus, or in 
documents incorporated by reference 
therein, it is not intended to be a 
summary of all material information 
concerning the transaction and the 
parties thereto. In the case of S-3 
companies, where company and 
management information, including 
historical financial statements, is not 
presented in the prospectus, such 
information will have been furnished to 
security holders and widely 
disseminated in the market by means of 
the company's annual report to security 
holders. Therefore, this information 
need not be reiterated in the business 
combination prospectus. A* to other 
companies, the historical financial 
statements and other company 
information will be presented in the 
prospectus. 

Second, the Form establishes a 
minimum time period if incorporation by 
reference is used. The time period is 
designed to address the need for 
documents incorporated by reference to 
be delivered to security holders on a 
timely basis. The proposed Form would 
have required that, where incorporation 
by reference is used to take the place of 
presentation in the delivered document, 
the prospectus must either (1) Be sent at 
least twenty business days in advance 
of the date of the meeting of security 
holders or the date of the final 
investment decision: or (2) be 
accompanied by the documents from 
which information is incorporated. The 
proposal also would have provided that 
where a registrant wishes to proceed 
faster than the twenty day time period, 
it could do so by delivering to security 
holders, along with the prospectus, all 
documents incorporated by reference 
therein. 

Commentators generally supported 
the concept of the twenty business day 
period and the adopted Form requires 
the prospectus to be sent prior to the 
proposed twenty business day period 
where incorporation by reference is 
used. Concern was expressed however, 
that the alternative of delivering 
documents incorporated by reference 
could result in a cumbersome and 


unreadable prospectus because of the 
potential multiplicity of documents 
delivered. Accordingly. Form S-4 as 
adopted, provides a different 
alternative. Registrants still may 
proceed faster than the twenty business 
day period, 14 but if they wish to do so. 
they must furnish the required 
information to security holders at the S- 
1 level. The same quantum of 
information will be delivered as was 
rovided in the proposal's alternative, 
ut the S~1 alternative provides a more 
readable format 1 ’ In addition, the 
Commission has added a legend to 
encourage security holders to request 
the incorporated documents promptly 
and an undertaking 11 to require the 
registrant to respond within one 
business day by first class mail or other 
equally prompt means. 

in addition to these disclosure and 
timing measures, the Commission 
directed particular commentator 
attention to whether other possible 
alternatives, involving greater degrees of 
delivery of information, would be 
appropriate in view of the nature of the 
investment decision involved in 
business combination transactions. 
Commentators rejected the alternatives 
and favored the Form S-4 approach. 

The one respect in which some 
commentators expressed reservations 
about the full streamlining afforded by 
the proposed Form was in the area of 
contested exchange offers. More than 
half of the commentators who directed 
specific comments to exchange ofTers, 
however, supported the S-4 approach. 
Moreover, some concerns were directed, 
at least in part, to the timing aspects of 
exchange offers which were not 
addressed in proposed Form S-4. 

Form S-4 implements 
Recommendation Eleven of the 
Commission's Advisory Committee on 
Tender Offers ("Advisory 
Committee**).one of the 


"Of courts. Form S~4 makes dear that for 
exchange often, there mutt be compliance with the 
William# Act ImcUimm 13*dM0 end 14(dMg) of the 
Exchange Act 15 USXI sections 7Am(dM0* 7«nfdh 
(•til* end th* regulations thereunder. With respect to 
margers. the Commission notes that any accelerated 
timing must comply with applicable state law. In a 
recent cant, tha Delaware Supreme Court stated 
that **. . . In an Appropriate case, an otherwise 
candid proxy statement may be so untimely as to 
defeat its purpose of meeting the needs of a fully 
informed electorate." Smith v. Von CorAom . No 
255.1982 . slip op. at 74 Pel. Jan. 29 . 1005 ) opuurm 
tTYMtd. March 14.1065 In this regard, the language 
in the proposed General Instruction A-2 relating to 
compliance with applicable federal or state Uw has 
hern deleted as unnecessary. 

"This approach is consistent with that of Form 
S-1S. which allowed the 5*2 level of disclosure, but 
provided for 20 day prior delivery. 

**Sea Item 22(b) of Form S-4. 
n Advisory Commit** tm Tmndmr Offers Hr port 
on Roconwmidotions r-Report) (July. 11M3J The 


recommendations intended to: (1) 
Lessen the regulatory disincentives to 
using securities as consideration in a 
tender offer and (2) promote the 
equivalency of cash and exchange 
offers. Recommendation Eleven 
addresses disclosure in exchange offer* 
recommending that the approach of the 
integrated disclosure system be used for 
exchange offers. As noted in the 
proposing release, the inclusion of 
exchange offers in Form S-4 does not 
affect the timetable for exchange offers. 
Timing for exchange offers is the subjecl 
of Recommendation Twelve w'hich 
would permit an exchange offer to 
commence on the date the preliminan 
registration statement is filed rather 
than the effective date of the registration 
statement. If adopted. Recommendation 
Twelve would put exchange offers on 
the same timetable as cash offers. 20 The 
Commission wishes to emphasize that 
Recommendation Twelve is not being 
implemented with adoption of Form S-l 
Moreover, the Form as adopted contains 
an instruction and an undertaking that 
ensure Form S-4 cannot be used for this 
purpose.* 1 

The Commission has adopted as 
proposed the modification of the cunenl 
procedures for filing reports on Form &- 
K in the context of acquisitions. The 
proposing release also contained policy 
statements about the implications und« 
the Securities Act and the Exchange Act 
of a delay in filing or failure to file 
required financial statements for 
acquired businesses. In response to 
commentator concerns and suggestions, 
these policy statements have been 
revised in some respects, and certuin of 
the revised statements have been 
included in the amended Form B-fC 3 * 

II. Synopsis of the Form 

The following synopsis is intended to 
assist interested parties in their 
understanding of the Form and related 
amendments. Attention is directed to the 
text of the Form and amendments for a 
more complete understanding of this 
rulemaking action, including certain 
technical and clarifying changes not 
described below. 


Advisory Committee was established by the 
Commission to examine the tender offer proem 
and other techniques for acquiring control of put! r 
issuers sod to recommend to the Commission 
legislative and/or regulatory changes the 
Committee considered appropriate or necessary 
See Release No. 34-19528 (February 25.1003) |4B KR 

cnn|. 

"Sot Release No. 35-4)534 (May 9. 1964) 149 FR 
20633.306341 

" See General Instruction H and Item 22(r.l of lht» 
Form. 

“See Instructions to revised Item 7fa)14) of Form 
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A Availability and Use of Form 

Form S-1 is available for the 
registration of securities in connection 
with Rule 145 transactions as well as 
other mergers.* 21 exchange offers and 
rooffers or resales of securities 
registered on the Form.* 4 In addition, 
registrants that choose to use the 
incorporation by reference feature of the 
Form must send the prospectus twenty 
business days prior to the date of the 
meeting of security holders or. where no 
such meeting is held, the date the 
investment decision would become 
final.** For example, in a consent 
solicitation the prospectus would have 
to be disseminated at least twenty 
business days before the consents could 
bi used to effect the proposal. 

B. Business Combinations Involving 
Entities Required To Use Form S-ll 

Consistent with specific requirements 
in Form S-ll and administrative 
practice under Form S-14. special 


Merger transactions to which General 
hi*'ruction ALU) of Farm S~4 would apply Include 
diort farm merger* pursuant to state corporation 
U*» similar to Section 253 of the Delaware General 
0 rporalian Law (the * DGCL ’) and merger by 
client provisions Ilka those found in taction 22S of 
»!>«• tXXL The former provision authoriiei a parent 
eirporation owning at toast SO percent of a 
sul'ridiary to merge that subsidiary into the parent 
pu'nuanl to the unilateral action o» the hoard of 
•LrrciOfS ol the parent with the minority holder* not 
cctitled to vote or give an authorization or consent. 
The Utter provision authorizes the taking ot 
Mirporaft action without a meeting, without prior 
notice arid without a vote, t! cunami m writing 
wtting forth the action is signed by the holders of 
OHStaoding stock having not leas than the minimum 
her of votes necesaary to authorize or take auch 
•ciiun at a meeting. A clarifying amendment haa 
been mada to General Instruction A.14?) of tha 
Form S-4. 

1 * Furtn 8-1 will remain available for mergers and 
p »< h.»ng€ offers. For example., registrants may 
choost to use Form S-1 and to have the company 
bring acquired prepare Us own prosy statement so 
rluf (he company being acquired aril] assume 
lability for the information in Us own proxy 
•t->mml fH course. Forms S-2 and S-3. which are 
nnt available for business combination transactions. 
••II remain unavailable for auch tranart,.»n* 
herause registrants qualifying for use ol those forma 
°“V usb the respective forms disclosure 
•ipproaches through the use of Form 8-4 Form 8-4 
•Iw> will be availabet for registnition of securities Hi 
f inneciion with issuer exchange offers. 

** Form 8-4 also contains two related provisions* 

(t| The requirement in Item 2 of a legend in the 
Pf pectus »o inform investors that they need to 
"•k* prompt requests for documents incorporated 
h> r 'ferencr. and 

12] A requirement in Item 22 for an undertaking 
h registrants lo respond to requests for doctimmis 
•nhin one business day and to furnish the 
r^i jrsted documents by first class mall or other 
dually prompt means Where the registration 
vtaienenl incorporates by reference documents at 
tlv S~3 level a request for such documents would 
inejudg documents filed subsequent to the effective 
date of the registration statement up to the date of 
lb response to the request. The undertaking would 
n« t require delivery of incorporated documents 
fd«*l vuhsequent to such request. 


disclosure provisions apply lo business 
combination transactions involving 
certain real estate entities, described in 
Instruction A of Form S-ll.** Form S-4 
is available to register securities in 
connection with busincs combinations 
involving such entities and the special 
disclosure provisions that apply have 
been adopted as proposed.** 

C. Relationship with Exchange Act 
Rules 

The Form S-4 prospectus may serve 
as the proxy or information statement 
used in connection with the transaction. 
It would be deemed to meet the 
informational and filing requirements of 
the proxy or information statement rules 
under section 14 of the Exchange Act 
and Regulations 14A n and 14C ** 
thereunder, where applicable to the 
transaction. All other provisions of 
those regulations.also apply. 

In addition. General Instruction E.3. of 
tho Form provides that if the transaction 
in which the securities being registered 
are to be issued is subject to sections 
13(e). 14(d) or 14(e) of the Exchange Act, 
the disclosure and other provisions of 
those sections and the rules and 
regulations thereunder shall apply to the 
transaction in addition to the provisions 
of Form S-4. Thus, the provision calling 
for the more extensive disclosure will 
prevail as will the time periods and 
other substantive provisions of the 
Williams Act and the Commission's 
going private and tender offer rules and 
schedules thereunder.* 0 


•• General Instruction A of Form S-11 provides 
that tha Form shall be used to register securities 
issued by: (I) A real estate Investment trust, as 
defined in section 650 of the Internal Revenue Code; 
or fii| other issuers whose businesses are primarily 
that of acquiring and holding for investment res) 
astata or interests in real estate or interests in other 
issuer* whose businesses are primarily that of 
aixpitring and holding real estate or interests in real 
eatute for investment. 

*’ See General Instruction B.2. with respect to the 
acquiring entity and General instruction C2. 
concerning the entity being acquired. Set* also 
Release No 33-6534 {May 0. 1964} |49 KR 20633. 
20835). 

“17 CFR 24014s-1 to 14b-1. 

“17 CFR 240.14c-! to 14c-U7t. 

“For example. If the transaction is an exchange 
offer subject to Regulation 14D. the registrant is 
required to disseminate material changes pursuant 
to Rule 14d-4(c) (17 CFR 240.14<M(c)). The 
relationship between the undertaking to deliver 
incorporated documents (including those filed 
subsequent to effectiveness if the S-3 level is 
alerted) and Rule 14d-Hc) Is that, if a registrant has 
delivered requested documents to security holders 
and those documents reflect the material change, 
this would constitute compliance with Rule 14d- 
4(c). if. however, the documents do not reflect the 
material change or have not been aent lo security 
holder*, then the registrant still must comply with 
Rule 14d-4{c|. Similarly. If the transaction is an 
exchange offer where the vole passes with the 
tender of shares, then the proxy regulations also 
will apply to the transaction. The Form S-4 filing 


D. Transactions Involving Foreign 
Companies 

As noted above, the Commission also 
has adopted new Form F-4.* 1 which may 
be used by foreign private companies 
when they arc involved in business 
combination transactions. General 
Instruction F of Form S-4 describes 
which of the new Forms may be used 
when a foreign private issuer is one of 
the businesses involved. Form F-4 
contains a similar instruction. 

B. Automatic Effectiveness of Certain 
Registration Statements 

General Instruction G provides for 
automatic effectiveness of registration 
statements filed for the sole purpose** of 
the formation of a bank or savings and 
loan holding company M where the 
provisions of Staff Accounting Bulletin 
50 (“SAB 50") are satisfied. 14 Under this 
provision, original registration 
statements will become effective 
automatically on the twentieth day after 
filing, and post-effective amendments 
will become effective on filing. *• In 
response to commentators' suggestions 
that the Instruction specify the 
conditions and provisions of SAB 50, 
rather than include a reference to the 
SAB. the Instruction has been adopted 
with these provisions set forth 
specifically therein for clarity and ease 
of reference. The Instruction only refers 


may be used to satisfy tha Schedule 14D-1 (Tender 
Offer Statement. 17 CFR 24014d-100) and. if the 
pa rlie* bo choose. the subject company** Schedule 
140-9 (Tender Offer Sol Lei tii lion/Recommend at Ion 
Statement 17 CFR 240.14d-101) filing obligation 

•» SEC Release No. 33-6579 (April 23.1965) |- 

FR-). 

“ TVtifl Instruction will not apply if there are any 
other proposal*, r.g anti takeover amendment* to a 

corporate charter. 

“To date, securities Issued in connection with 
the conversion of banka to hank holding companies 
and savings and loan associations to savings and 
loan holding companies have been registered on 
Form S-1 or S-14, depending upon the nature of the 
transaction. Legislation that would have exempted 
such transactions from registnition under the 
Securities Act where only a change In form It 
contemplated and certain other condition! are 
satisfied passed the Senate in the 96th Congress as 
S2651. 9Mh Cong-, 2d Sc**- (1964). No such 
legislation passed the House of Representatives, 
however, and the exemptive provision, along with 
other features of the Senate bill, has not been 
reintroduced in the 99th Congress. 

M SAB 50 refletf* the staffs position regarding ibe 
financial statement requirements in filings Involving 
the formation of one-bank holding companies 
Release SAB-50 (March 3.1963) (46 FR 10043] 

“As noted Hi the proposing release, this 
provision is similar to the automatic effectiveness 
prov isions of Form S-6 (17 CFR 239.16bt and for 
certain filings on Form S-3 and F-3 In addition, to - 
assist the proper processing of such filings, the Faun 
Includes a box on the rover page indicating the 
registration in connection with the formation of a 
holding company and compliance with General 
Instruction G 












18994 


Regisier / Vol. SO, No. 87 / Monday. May 6. 1985 / Rules and Regulations 


to those provisions in SAB 50 which are 
conditions to the use of automatic 
effectiveness. Registrants arc directed to 
SAB 50 for further guidance concerning 
financial statement provisions.**The 
Commission believes that the automatic 
effectiveness of these registration 
statements will reduce administrative 
burdens and provide time and cost 
savings to registrants. In addition, the 
Commission, in this release, is adopting 
corresponding amendments to Rules 400, 
464. 473, 475a. and 477 to reflect the 
automatic effectiveness of such 
registration statements. 

F. Rub 415 

Registration statements on Form S-4. 
because they relate to offerings which 
are continuous over a period of time, are 
subject to Rule415(a)(l)(viii) (business 
combination transactions) and, if they 
are to be used for reoffers or resales, to 
Rule 415(a)(l)[i) (secondary offerings). 17 

General Instruction H has been added 
to address situations where the 
registrant uses Form S-4 for an offering 
of securities in connection with a 
business combination transaction which 
will be effected on a delayed basis. In 
that case, the registrant must furnish 
information concerning the type of 
contemplated transaction(s) and the 
company(ies) being acquired as of the 
date of initial effectiveness only to the 
extent practicable. The required 
information about the specific 
transaction(s) and the particular 
compiiny(iea) being acquired generally 
must be provided by post-effective 
amendment. For example, where an 
acquisition will be effected in a multi- 
step transaction in which there is an 
exchange offer followed by a merger, 
the initial registration statement would 
contain a prospectus that includes 
information about the exchange offer. 1 * 

A post effective amendment would have 
to be Tiled to provide information with 
respect to the second step merger. 

In order to implement the content of 
Genera) Instruction R an undertaking 
has been added to Item 22 of the Form. 
This undertaking, to Tile post-effective 
amendments with respect to 
transactions contemplated after 
effectiveness, is required in addition to 


M Of c*Hirer, the reference* to Form S-14 in SAD 
50 should be construed to be reference* to Form S-4 
otter its adoption. 

” 1? CFR 230.415(a)(1) (.) and Ivm). In view of (hi* 
position, it was not necessary to include a Rule 415 
cover peg? box in Form S-4 as adopted 
“Where such a second step »n e multi-step 
transaction (incomes probable, however, pro forma 
financial information is required at this point as to 
(he effects of both the exchange offer and the 
second step merger See Financial Reporting 
Release 2. Release No. 33-0413 [June 24. 19&2) 147 FR 
29832], 


the undertakings required by Item 512(a) 
of Regulation S-K. 39 The new 
undertaking will ensure that Rule 415 
cannot be used to implement 
Recommendstion Twelve of the 
Advisory Committee's 
recommendations, 40 by using a 
prospectus supplement to provide for 
the immediate commencement of an 
exchange offer. 

On the other hand, if the transaction 
in which the securities are being offered 
pursuant to a registration statement 
under the Securities Act would itself 
qualify for an exemption from section 5 
of the Act, but for the existence of other 
similar (prior or subsequent) 
transactions, then a prospectus 
supplement may be used to provide 
information necessary in connection 
with such transaction. 41 General 
Instruction H codifies this 
administrative practice with respect to 
transactions the securities for which 
currently are registered on Form S-l or 
S-14. 

G. Structure of the Form 

See. e.g.. (Letter re Beatrice Foods Co., 
[1973] Fed. Sec. L. Rep. (CCH) 1 79.351 
(available January 17,1973). 

The two pari structure of Form S-4, 
separating the information which must 
be included in the prospectus (Part I) 
and that which need not (Part U). is the 
same as other Securities Act forms. Part 
I of the Form is divided into four 
separate sections in order to set forth 
clearly the requirements relating to the 
transaction, the companies involved, 
voting and management information. 

1 . Information Required in the 
Prospectus—Part I 

a. Information about the 
Transaction—Section A. Section A calls 
for information about the transaction. 
This information must be presented in 
the prospectus instead of being 
incorporated by reference. The items in 


*• *7 CFR 229 512(a). Hem 512(a) require* the 
registrant. In an offering of securities pursuant to 
Rule 415 to undertake to update the prospectus by 
post-effective amendment to reflect (1) Any 
prospectu» required by section 10(e)(3) of the 
Securities Act (2) fact* or eveoti anting after the 
effective date of the registration statement which 
commute e fundamental change; and (3) any 
materia) information with respect to the plan of 
distribution not disclosed previously in the 
registration statement or any material change to 
•odi information in the registration statement. The 
Item also requires an undertaking to remove from 
registration by means of a post-effective 
amendment any of the securities being registered 
which remain unsold at the termination of the 
offering 

40 See discussion at page 13. infra. 

"See. (Letter re Beatrice Foods Co., (1973) 
Fed. Sec L Rep. fCQf| f 79,351 (available January 
17.1973). 


section A include: Items 1 and 2. I • 

information called for by Items 501 t: I 
and 502 43 of Regulation S-K; Item 3. r,sk I 
factors, ratio of earnings to fixed 1 

charges and other information; Item 4. I 
terms of the transaction; item 5, pro I 
forma financial information: Item 6, I 

material contacts between the 1 

companies: Item 7, additional I 

information related to resales; and Item* I 
B and 9, information called for by items I 
509 44 and 510 46 of Regulation S-K. I 
These items are adopted substantially I 

as proposed; there follows a discuss: n I 
of areas where changes have been made I 
from the proposal, or that otherwise are I 
highlighted. I 

(1 ) Risk Factors . Ratio of Earnings to I 
Fixed Charges and Other Information — I 
Item 3. —Item 3 is adopted with I 

modifications and additional items that 1 
reflect commentators' suggestions. Firs!. I 
the Item has been redesignated "Risk I 
Factors. Ratio of Earnings to Fixed I 
Charges and Other Information." to I 
clarify that the information set forth in I 
this part of the prospectus is not a I 

summary of all material information I 
concerning the transaction. The Item I 
requires the registrant to furnish I 

information required by Item 503 of I 
Regulation S-K; 44 the name and address I 
of the subject entities: a brief I 

description of business and properties; a 1 
brief description of the transaction; I 
certain comparative per share data; a I 
statement concerning dissenters' I 

appraisal rights; a statement componnjt I 
the percentage of outstanding voting I 
shares held by directors, officers and I 
their affiliates; the vote required for I 

approval: and a brief statement I 

regarding the tax consequences of the 1 
proposed transaction. 47 | 

Based upon commentators' I 

suggestions, Item 3 has been revised I 

further to require (1) 8 statement as to I 
whether any federal or state regulatory I 
requirements must be complied with or I 
approvals must be obtained in I 

connection with the transaction, and if ■ 
so. the status of such compliance or I 


“17 CFR 229.501 | forepart of registration 
statement and outside front cover page of 
prospectus) 

° 17 CFR 229.502 (inside front and uutswir bark 
cover page of prospectus). 

44 17 CFR 229509 (interests of named experts u»u) 
counsel) 

44 17 CFR 229410 (disclosure of Commission 
position on indemnification) 

“17 CFR 229.503 {summary information, risk 
factors and ratio of comings to fixed charges) 

*• In view of the complexity of the tax 
consequences of certain business combination 
transactions, revised Item 3(|) permits registrant k> 
provide, where appropriate, only s crocs referrn r 
to the information furnished pursuant lo Item 4 of 
the Form. 
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approvals: and (2) a requirement to 
furnish the information required by Item 
301 of Regulation S-K 4 * (condensed 
financial data for five year trend 
information) for (1) the registrant; (2) the 
company being acquired; and (3) if 
material with respect to the registrant, 
pro forma data giving effect to the 
transaction.** As a result of this change, 
the time period requirements for the 
comparative per share data and 
equivalent per share data have been 
revised to reflect that the Item 301 time 
periods provide the basis for such 
comparative data. 

(2) Terms of the Transaction—Item 
4 — Item 4 calls for a description of the 
terms of the transaction, including 
information about the acquisition 
agreement, reasons for and 
consequences of the transaction, 
description of securities and differences 
in the rights of security holders. This 
Item, as adopted, reflects several 
changes from the proposal in response 
to • ommentator suggestions. 

Proposed Form S-4 allowed 
registrants eligible to use Form S-3 to 
incorporate by reference the description 
of the securities being issued in the 
transaction if the same securities arc 
registered under the Exchange Act. The 
adopted Item has changed the 
conditions under which the description 
of securities may be incorporated by 
reference to require not only that 
securities of the same class as those 
being offered must be registered under 
section 12 of the Exchange Act. but also 
that these securities must be listed for 
trading or admitted to unlisted trading 
privileges on a national exchange, or be 
securities for which bid and offer 
quotations are reported in an automated 
quotations system operated by a 
national securities association. This 
change responds to commentators' 
concerns by ensuring that security 
holders receive the description of any 
class of securities that previously has 
ne t been trading. 

The proposed Form would have 
required disclosure of the effect of the 
transaction on the registrant, the 
company being acquired and the 
existing security holders of both. This 
requirement has been deleted because 
commentators believed disclosure of the 
effect of the transaction would be 
duplicative of the requirement in Item 
4(a)(2) for disclosure of the reasons for 
th^ transaction. For example, if the 
registrant plans to dispose of substantial 
components or assets of the company 

* 17 an 22B 301 (selected financial data). 

Where S-2 or S-l companies are involved. thi» 
information already it required to be presented 
r^uoni in other items of the Form¬ 


being acquired, disclosure of such plans 
would be called for pursuant to Item 
4(a)(2). 

Item 4 also has been revised to codify 
existing administrative practice in the 
area of investment banking and other 
opinions. The Item requires that if the 
registrant or the company being 
acquired has obtained a report, opinion 
or appraisal from an outside party as to 
the transaction and refers to such 
opinion in the prospectus, then the 
information called for by Item 9(b)(1) of 
Schedule 13E-3 ••must be furnished. 

The Item does not require that such a 
report be obtained or that there be an 
affirmative statement as to whether one 
was obtained. The Item applies only 
where a report has been obtained and 
reference to it is made in the prospectus. 

In addition, pursuant to 
commentators' suggestions, a 
requirement to furnish a brief statement 
as to the accounting treatment of the 
.transaction has been added. This item 
will elicit disclosure as to whether the 
proposed acquisition will be accounted 
for as a purchase transaction or as a 
pooling of interests transaction. 

Finally. Item 4(b) of the proposed 
Form would have required incorporation 
by reference of the acquisition 
agreement into the prospectus and an 
undertaking that the agreement be 
furnished, without charge, by first class 
mail or other equally prompt means, to 
security holders that request it. In this 
regard* the Commission solicited 
comment as to whether it should: (1) 
Give guidance as to which of the 
provisions of the acquisition agreement 
registrants should discuss pursuant to 
Item 4(a) (1): and (2) in keeping with its 
goal of streamlining disclosure, take 
further steps to discourage delivery of 
the acquisition agreement. 
Commentators generally supported the 
incorporation by reference requirement, 
but indicated that timely delivery of the 
acquisition agreement to security 
holders that request it would be 
essential to the adequacy of the 
requirement. Commentators did not 
believe any further steps would be 
appropriate in this area. The 
Commission agrees and has adopted 
Item 4(b) with the one modification that 
the undertaking to furnish the agreement 
has been deleted because it is 


*•17 CFR 240.13*-100 Of course, the person 
rendering such opinion would be an expert within 
tha meaning of section 7 of the Securities Act and 
accordingly, would be required to furnish the 
required consent Moreover, a requirement to 
furnish the report, opinion or appraisal at an exhibit 
to the registration >laieraen 1 . tJ it haa been 
referenced In the prospectus. hat been added in 
Item 21(c) of Form S-4. 


duplicative of the new undertaking 
added as Item 22(b).* 1 

(3) Pro Forma Financial Information- 
Item 5.—This Item has been adopted as 
proposed. The pro forma financial 
information relating to the transaction 
pursuant to which a Form S-4 is filed, 
like other transaction information, must 
be presented in the prospectus and may 
not be incorporated by reference. 
However, pro forma information relating 
to other business combinations besides 
the transaction pursuant to which this 
registration statement is filed, is treated 
like company information and. 
therefore, may be presented in the 
prospectus or incorporated by reference 
therein. 

(4) Material Contacts Between 
Companies—Item 6 .—Item 6 of Form 
S-4. which has been adopted as 
proposed, calls for information relating 
to any past, present or proposed 
material contracts, negotiations, 
transactions or similar contacts between 
the registrant and the company being 
acquired. The Item is designed to elicit 
information about: (1) Possible conflicts 
of interest and (2) facts relating to 
transactions such as pre-takeover 
transactions or purchases by the 
registrant of significant blocks of the 
securities of the company being 
acquired. 

b. Information About the Registrant- 
Section B. (1) Reporting Companies,—II 
a registrant is subject to either section 
13(a) or 15(d) of the Exchange Act, the 
information it would have to present in 
the prospectus about itself is the same 
as that required by Form S-l. S-2 or S~ 
3** if it were making a primary offering 


“ Sea fe. 25, tnfra 

•* Application of the Form S^3 level includes tha 
forward incorporation feature of (hat Form. tha 
Incorporation by reference of subsequently filed 
Exchange Act reports, including all reports filed 
subsequent to the effectiveness of the registration 
statement and prior to tha termination of the 
offering As the Commission noted In proposing 
Form S4 however 

Daspilo tha fact that subsequently bled periodic 
reports under the Exchange Act are incorporated by 
reference into a Form S-3 prospectus, registrants 
should be aware that they may be required to 
amend the prospectus if the information acluafty 
presented therein has become materially falsa and 
misleading by reason of subsaquenl events that are 
reported in tha incorporated Exchange Act 
documents 

5or RrUrasa No. 33-0331 (August 6. 1061] (46 FR 
41002| at fa. 64- Form S-4 registrants who elect the 
S-3 level for either entity similarly should be 
mindful with respect to information actually 
presented in the prospectus delivered in connection 
with the transection Ser 0/90 Rule 14a-6 (17 CFR 
24014*-0) if applicable. 
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of securities not involving a business 
combination.** Registrants eligible to 
use Form S-2 or S-3 ure not required to 
present information at the most 
streamlined level available, but may 
elect instead to comply with provisions 
of the Form calling for greater 
prospectus presentation. General 
instruction B explains the operation of 
the three-tier system in the context of 
registration on Form S-4 and. as 
adopted, reflects certain clarifying 
language changes. 

(2) Non-Reporting Campon /«#.—For 
registrants that are not subject to the 
reporting requirements of the Exchange 
Act. Form S-4 requires disclosure of 
company information at the level 
prescribed by Form S-l. The majority of 
the commentators supported this 
approach and these requirements have 
been adopted as proposed. 

In the proposing release, the 
Commission also sought comment as to 
whether the disclosure level of Form S- 
18 M should be made available where 
the company(ies) involved could use 
that Form for an initial public offering, 
where the company is non-public 
and the value of the securities being 
registered does not exceed $7.5 million. 
While the commentators who addressed 
this point supported the concept, they 
also questioned its utility in the business 
combination context in light of the 
dollar amount limitation. Moreover, the 
Form S-4 financial disclosure 
requirements discussed below with 
respect to non-reporting companies 
being acquired ore less burdersome for 
non-reporting companies being acquired 
than are those of Form S-18, which 
requires a two year audit. Based upon 
the questionable utility of the S-18 
approach and the complexity its 
implementation would add to Form S-l. 
with little concomitant benefit, the 
Commission has determined not to 
pursue this approach. 

c. Information About the Company 
Being Acquired—Section C. (1) 
Reporting Companies.—Form S-4 
generally provides for the same 
prospectus presentation about a 
reporting company being acquired that 
would be required by Form S-l. S-2 or 
S-3 were such company making a 
primary offering of securities not 
involving a business combination. Thus, 
Form S-4 for the most part requires 


*• The language In the introduction to Item 11 id 
Form S-2 and Item t^4)(3) of Form S-4, which calls 
for information presented by Article 11 f 17 CFR 
210.11-01 ct* *ry )and Rule 3-05 of Regulation S-X 
“If no! reflected In the registrant's latest annual 
report to security holders . ; .** Is not intended to 
suggest that the annual report to security holders 
prearnbe* the inclusion of such Information. 

*17 CFR 239.2S 


registrants to provide information about 
the company being acquired as if that 
company were the registrant. 

(2) Non-Reporting Companies. —Form 
S-4 allows registrants to elect to provide 
information about non-reporting 
companies being acquired either at the 
S-l level or at a level that is the same as 
that required under Form S-15 for non- 
reporting companies being acquired. 
With respect to financial statement 
requirements, this approach reflects a 
change from the proposal, which is 
discussed below. The Commission 
believes that these revised requirements 
strike a more appropriate balance 
between the cost of collecting and 
processing information not previously 
developed, and the investor's need for 
information. In addition, the definition 
of a non-reporting company being 
acquired has been modified, in Item 
17(b). to include, in addition to 
companies not subject to the reporting 
requirements of either sections 13(a) or 
15(d) of the Exchange Act, a public 
company which, because of section 12(i) 
of the Exchange Act, has not furnished 
an annual report to security holders 
pursuant to Rule 14a-3 M or Rule 14c-3 u 
for its latest fiscal year. 

Proposed Form S-4 would have 
required non-reporting companies being 
acquired to provide audited financial 
statements for the periods required to be 
presented by Rule 3-05 of Regulation S- 
X.* T In addition, the proposed Form 
carried over the provisions of Item 15 of 
Schedule 14A M that such financial 
statements need be certified **only to 
the extent practicable, but that reofTers 
to the public by any person who is 
deemed an underwriter within the 
meaning of Rule 145(c) would be 
prohibited until the required certified 
statements are provided. 

Pursuant to commentator suggestion 
that some minimum level of disclosure 
should be required in the Form as to 
both entities, the financial statement 
requirements of Form S-4 with respect 
to non-reporting companies being 
acquired have been changed to 
incorporate the current requirements of 


*17 CFR 240.14a-3(b) sets forth the information 
roqutrrd to bo included rn the annual report lo 
security holder* which mint accompany or precede 
Ihe annua) proxy material*. 

*17 CFR 240.14e-3(a) sets forth the information 
to be included fn the annual report to security 
holder* which muat accompany or precede the 
annual information atatement. 

’’Generally. Rule 3-05 require* audited financial 
atatement* for one. two or three year* regarding a 
business that la being acquired depending upon the 
relative size of the acquisition. 

*17 CFTt 240.140-101. 

*1n the rev lied Form S-4 requirement*, the word 
“certified** ha* been changed to “audited** for 
conatitency. 


Form S-15. Thus, Item 17(b)(7) provides 
that a non-reporting company being 
acquired must provide three-year 
financial statements as would have been 
required to be included in an annual 
report furnished to security holders 
pursuant to Rule 14a-3 (b)(1) and |b)(2) 
or Rule 14o3 (b)(1) or (b)(2). had the 
company being acquired been rcqtiin »J 
to prepare such report. The balance 
sheet for the year preceding the latest 
full fiscal year and the income 
statements for the two preceding years, 
however, need not be audited if they 
have previously not been audited In 
addition, the quarterly financial and 
other information that would have been 
furnished had the company being 
acquired been required to file Part I of 
Form 10-Q ‘"for the most recent quarter 
prior to the time of effectiveness of the 
registration statement must be 
furnished. 

d. Voting and Management 
Information—Section D. (lj Voting 
Information.— If a proxy, consent 41 or 
authorization is to be solicited. Form S-4 
requires registrants to present in the 
prospectus information concerning (I) 
the vote needed for approval. (2) 
dissenters' rights of appraisal. (3) 
revocability of proxies, (4) interest of 
certain persons in the transaction. (5) 
persons making the solicitation and (b) 
the registrant's relationship with 
independent public accountants. In the 
absence of a solicitation, the Form 
requires prospectus presentation of 
information about (1) the date of the 
shareholder meeting. (2) the vole 
required for approval, (3) dissenters 
rights of appraisal, (4) the registrant s 
relationship with independent public 
accountants and (5) a statement that 
proxies, consents or authorizations are 
not being solicited. These requirement* 
have been adopted as proposed, except 
that Item 19 h<3s been revised to make 
clear which provisions thereof are not 
applicable in the case of exchan^ 
offers. 

(2) Management Information .— 
Whether or not proxies are to be 
solicited. Form S-4 requires information 
concerning voting securities and the 
principal holders of such shares* 1 with 


*17 CFR 240.306* 

* In a consent solicitation the 20 business day 
period discussed. infra . operatr* to requite the 

registrant to send tHa prospectus to security holder* 
20 twain*** day* In advance of the data on which 
luch consent* may be used to offret the transect »»n. 
rather than 20 days in advance of the dale on wh*. h 
the requisite consents may be received by the 
soliciting party. This procedure considers the 
possibility of revocation of consent! and establish* 
a fixed date for calculation of the 20 business da) 
period in this context. 

* Item 5 of Schedule 14A (17 CFR 240 14#1011 












Federal Register / Vol. 50. No. 87 / Monday. May 6. 1985 / Rules and Regulations 


18997 


respect to all directors ond executive 
officers of both entities and. with regard 
to the directors and executive officers of 
the surviving or acquiring company, 
information about directors and 
executive officers, M certain 
relationships and related transactions.** 
and executive compensation. * 1 * The 
Form permits incorporation by reference 
of management information to the same 
extent as would be permitted in a 
primary offering not involving a 
business combination under Forms S-l. 
S-2. and S-3. 

1 Information Not Required in the 
Prospectus —Part 11 

Part H of Form S-4 prescribes 
information called for by: (1) Item 702 of 
Regulation S-K indemnification of 
directors and officers; (21 Item 601 of 
Regulation S-K, exhibits; and (3) Item 
512 of Regulation S-K. undertakings. 

This information would be included in 
thf registration statement, but could be 
omitted from the prospectus. These 
requirements have been adopted as 
prupos^d. with the addition of the two 
new undertakings (compliance with 
requests for information incorporated by 
reference and post'effective 
amendments for delayed business 
combinations) and the new exhibit 
requirement for reports, opinions or 
appraisals materially related to the 
transaction that are referenced in the 
prospectus. 

H Other Amendments 
1 Corresponding Amendments 

a. The Commission also has adopted 
< 1 responding amendments to Rule 3-05 
of Regulation S-X. Items 502.*’ 512 and 
601 of Regulation S-K. Rules 406, 463. 

404. 473. 475a and 477 under the 
Securities Act and Rules 14a-3.14a-6. 
14c-2 and 14c-5 under the Exchange 
Art. These amendments are 
necessitated by rescission of Form S-15 
and its replacement with Forms S-4 and 
f -4. The changes delete references to 
Form S-15 and, where appropriate, 
replace them with references to Form S- 
4 or F-4. The Commission notes that 
although Form F-4 is not being 
published in this release, the technical 
amendments necessitated by its 
adoption are included in this release to 
avoid unnecessary duplication. The 
amendment to Rule 145(a)(2) to codify 
the staff position that the Rule's change 


" 401 of Regulation S-K (1? Oi 220.401 J. 

404 of Regulation S-X (17 CFR 22* 404} 

% * Hem 402 or Regulation 5-K (17 CFR 220 402}. 
-17 CFR 220.702. 

I he Committing alto hat mode clarifying 

htdcnl change* lo the Item 802 refitmcat to 

uir-nrpa rated material 


in domicile exception docs not apply to 
a change in national iurisdiction is 
inctuded in the F-4 release, however, 
because it applies in the foreign context. 

2. New Investment Company Merger 
Proxy Form 

The Commission notes that registered 
investment companies and business 
development companies, as defined in 
section 2(a)(4H) of the Investment 
Company Act of 1940 11 * currently may 
register securities issued in connection 
with business combinations on Form S- 
14. Form S-4 is not available for the 
registration of securities in connection 
with a business combination where the 
registrant is a registered investment 
company or a business development 
company. The Commission has 
proposed a new merger proxy form. 

Form N-14.**that, if adopted, will be 
available for use by such companies and 
will replace Form S-l4 for these 
companies. Form S-l4 will be retained 
only for these companies and business 
development companies on a temporary 
basis until the new form is adopted, at 
which time Form S-14 will be rescinded. 

3. Item 502 of Regulation S-K 

In addition to the corresponding 
amendments noted above, a clarifying 
amendment to Item 502 of 
Regulation S-K also has been adopted. 
The amendment clarifies that the 
undertaking required of registrants to 
send documents that are incorporated 
and not delivered extends to beneficial 
owners. 

4. Rule 145—Preliminary Note 

The Commission has eliminated from 
the preliminary note to Rule 145 under 
the Securities Act certain details 
concerning the history and application 
of Rule 133. Rule 133, which contained 
the Commission's previously existing 
"no-sale" theory, was rescinded 
effective fanuary 1,1973 following the 
adoption of Rule 145. * The portions of 
the preliminary note the Commission 
has deleted pertain to the applicability 
of Rule 133 and are no longer relevant. 

5. Form 8-K Reports of Acquisitions 

The Commission has adopted as 
proposed a modification of the current 
procedures for filing reports on Form 8- 
K in the context of acquisitions. 
Currently, a reporting registrant must 
file a report on Form 8-K within fifteen 
days after it has made an acquisition. In 


-IS us e 8Qj»-2{n)(4AJ. at amended by. Pub. L 

•6-477 I960 

•Rrieeee No 33-B570 (March IS 1905} |S0 FR 
1172S| 

•Set? Re It-ate No 33-5316 (October fi, 1072! (37 
FR 23631). 


that report, the registrant must provide a 
description of the acquisition pursuant 
to Item 2. and the financial statements 
and pro forma financial information 
prescribed by Rule 3-05 and Article 11 
of Regulation S-X pursuant to Item 7. As 
amended. Item 7 of Form 8-K provides 
an extension of up to 60 days, from the 
date the filing initially is due, for filing 
the financial statements and pro forma 
financial information regarding on 
acquired business. The extension is 
available where: (1) The provision of 
such information within fifteen days is 
impracticable; (2) the registrant so slates 
in its filing on Form 8-K and states the 
date such financial statements are 
expected to be filed by an amendment; 
and (3) the registrant provides such 
financial information as soon as 
practicable within the 60 day period. 
Commentators generally supported the 
proposed amendment. 

Under the amended procedure, 
registrants, upon notice in the initial 
Form 8-K report filed in connection with 
the acquisition, would have up to 60 
additional days 7 * in which to provide 
Item 7 financial information where the 
provision of the required audited 
financial statements and pro forma 
financial information within fifteen days 
would be impracticable. In such an 
instance, the registrant would have to 
provide within the regular fifteen day 
deadline os much of the required 
financial statements as then were 
available, including where appropriate, 
unaudited financial statements. 

The proposing release also contained 
policy statements concerning the 
implications under the Securities Act 
and the F.xchange Act of a delay in filing 
or failure to file required financial 
statements for acquired businesses. In 
response to commentator concerns and 
suggestions, these policy statements 
have been revised in some respects. In 
addition, new instructions have been 
added to revised Item 7(a)(4) in order to 
set forth certain of the revised policies 
in the Form itself. 

During the pendency of the extension, 
registrants would be deemed current for 
purposes of their reporting requirements 
under the Exchange Act. With respect to 
filings under the Securities Art. 
registration statements ond post¬ 
effective amendments to effective 
registration statements would not be 
declared effective. In addition, offers 


w Became the number of day* (60) Available 
under the 0 xlrtMK>n rum from (he dale the (ding on 
Form S-K m due (fifteen day* oubaeqoenl lo the 
iicquimtMjn) rather than the dele of thr acquitiiion 
the rutmalon provide* e maximum of 75 day» from 
the etquieibon dale for the regiai^ml lo fartueh the 
required information 
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and sales should nol be made pursuant 
to effective registration statements, or 
pursuant to Rules 505 and 500 of 
Regulation D ** where any purchaser is 
not an accredited investor under Rule 
501(a) of that Regulation, until the 
required audited financial statements 
are furnished This prohibition, however, 
does not affect offerings or sales, made: 
(1) Upon the conversion of outstanding 
convertible securities, or the exercise of 
outstanding warrants or rights; (2) 
pursuant to dividend or interest 
reinvestment plans on Form S-3; (3) 
pursuant to employee benefit plans on 
Form S-8; (4) in transactions involving 
secondary offerings; or (5) in reofferings 
or resales of securities pursuant to Rule 
144. 71 These positions respecting the 
pendency of the 60 day extension are 
described in new Instruction 1 to Item 
7(a)(4) and renect changes made: (1) To 
clarify the status of effective shelf 
registration statements: (2) to rescind 
the previous position that affiliates of 
the registrant would not be permitted to 
resell securities in reliance on Rule 
144; ,4 and (3) to explain the implications 
of an extension under Regulation D. 

As noted in the proposing release, no 
further extensions of the filing period 
will be available. A few commentators 
indicated that this policy should be 
modified to allow requests for further 
extensions of time in the most unusual 
circumstances, such as in the event that 
unforeseeable delays are encountered 
during the course of an audit. 

The Commission believes, however, 
that the purposes of the Exchange Act, 
"to insure the maintenance of fair and 
honest markets in securities 
transactions* • •**,» may be better 


n 17 CFR 230.501 to 230 508. Wllh respect (o M le« 
mude only lo accredited investor*, however, there 
ere no informs tl one 1 require merit under Refutation 

”17 CTR 230144 Rule 144 provide a uf.' harbor 
rule by meant of which affiliates and nonafTihatca 
of the rcff-ttrant can retail their restricted ••ruriUet 
without the wed for registration under the 
Securities Act Availability of the Rule it 
conditioned, inter alio, on there being adequate 
current public information concerning the registrant. 
Stte Rule 144(c). 

’•This position Is rescinded because the dangers 
posed by allowing affiliutes. who may have non- 
pulitic information about the registrant, to continue 
to sell securities during the pendency of the 
extension are adequately addressed byr (1) 
Exchange Act section 10(b) and Rule 10b-5 
thereunder (17 CFR 240 10b-5); and (2J the 
representation made by affiliates in filings on Form 
144 Form 144 requires the selling affiliate to 
represent that he does nol know any material 
adverse information about the current or 
prospective operations of the Issuer of the securities 
which has not been disclosed publicly. 

^Section 2 of the Exchange Act of 1034. 15 U SC. 
Tflb. 


served without a further extension 
procedure.Moreover, it should be 
noted that the notification procedure 
end the availability of Ihe 60 day 
extension should not be an invitation to 
ncn-timely filing of the required 
financial information. 

Finally, the proposing release stated 
that in certain rare instances the 
Division woutd consider requests for 
waiver of some or all of the required 
financial Information. The Commission 
wishes to emphasize that a waiver of 
the financial statement requirements 
will be considered only where the 
circumstances are so rare as to 
constitute a unique occurrence in the life 
of the registrant. The waiver process 
will be administered for the Commission 
by the Division of Corporation Finance, 
on a case by case basis. 

As was stated in the proposing 
release, in determining whether to grant 
a waiver, the Division will consider (1) 
The size of the acquisition relative to the 
registrant; n (2) the reasons why the 
statements cannot be obtained; 7 *and (3) 
the financial information the registrant 
can provide . n All three factors will be 
considered together. The larger the 
acquisition, the more compelling the 
reasons must be, and the more 
important that information which can be 
provided becomes. While certain 
commentators suggested the need for 
explicit guidelines as to the standards to 
be applied to requests for waiver, the 
unique facts and circumstances under 
which such requests would be 
considered make guidelines 
impracticable. 


**This posilinn i* consistent with that embodied 
in Rule 12t>-25 (17 CTR 24CU2b-23). w.hich provides 
the procedures for extension* of time for filing all or 
part of reports on Form 10-K and Form 10-Q For 
reports on these Forms, no farther extensions 
beyond that provided under Rule 12b-23 are 
available. 

11 Article J-06 of Regulation S-X. which 
establishes the time periods for which financial 
statements must be furnished based upon Ihe 
relative six* of the acquisition The sliding scab* of 
Article 3-05 for the evaluation of the significance of 
« business acquisition wet adopted in Securities 
Act Reb ate No. 33-8413 ||une 24, 1062) (47 FK 
29032). It revised and codified the principles 
applicable to requests for waiver of certain audited 
financial statement requirements set forth in 
Securtliss Act Release No. 4030 (February 2a 1080} 
[34 FR 4806). "General Requirements for Certified 
Financial Statements of Companies Acquired or to 
be Acquired." 

**For example, impossibility would be considered 
relevant However. cost of an audit alone generally 
woutd not be deemed a sufficient basis for s waiver. 

"For example, an audit of the most relevant 
portions of the required financial statements, or an 
audit of two of the three required years* financial 
si airmen is. may provide an adequate basis for a 
waiver of the remaining requirements where Ihe 
other factors (sfxe and reasons) also support such 
action. 


Where a waiver is not granted and thr 
required financial statements are not 
supplied in the time prescribed, 
registrant are notified that the 
deficiency may affect the registrant for 
both Exchange Act and Securities Act 
purposes. Depending on the 
circumstances and the relevancy of the 
information, the registrant may not be 
considered timely or current in its 
Exchange Act reporting obligation* and 
where appropriate, enforcement action 
would be taken. Once the registrant hai 
furnished audited financial statement* 
of the new combined entity for an 
appropriate period, M it could, in some 
cases, be considered current for 
Exchange Act purposes, and also may 
be able to register securities under the 
Securities Act. 

Statutory Authority 

The Commission is adopting Form 
S-4 and the related amendments 
pursuant to sections 5. 6, 7,10 and 19(a) 
of the Securities Act and sections 14(4 
14(c) and 23(a) of the Exchange Act 

As required by section 23(a) of the 
Exchange Act the Commission has 
considered specifically the impact tb.it 
the rulemaking actions revising 17 CFR 
Parts 210, 229. 23a 239. 240 and 249 
taken pursuant to the various provisions 
of the Exchange Act would have on 
competition, and has concluded that 
they would Impose no significant burden 
on competition not necessary or 
appropriate In furtherance of the 
purposes of the Exchange Act. 

Final Regulatory Flexibility Analysis 

This final regulatory flexibility 
analysis, which relates to Form S-4 h« 
been prepared in accordance with 5 
U.S.C. 60(. The corresponding Initial 
Regulatory Flexibility Analysis is 
contained in the proposed release 
(Release No. 33-6534. May 9,1984 [49 FR 
20833)). 

The A feed for and Objectives of Form 
S-4 

The Form is designed to improve th<’ 
effectiveness of the business 
combinations prospectus by requirin g 
that information be presented in a more 
accessible and meaningful format, and 
to simplify the registration of securities 
issued in such transactions. The 
Commission is implementing these 
objectives by applying to business 
combination transactions the principle 
of the integrated disclosure system 


**ln this regard. what constitutes an appropr «■ 
time period wit) be determined by the staff. bu»« .1 
upon the particular farls and circumstances of ruth 
case. 
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I dev eloped in the context of primary 
I offerings of securities. Thus, information 
I about the companies involved is 
I presented in* delivered with, or 
incorporated by reference into, the 
prospectus to the same extent as 
pro\ ided when such companies are 
making primary offerings. Form S-4 
together with Form F-4 replaces Form 
$-15 under the Securities Act of 1933 
| Securities Act**) and is available for 
the registration of all business 
combination transactions, including 
exchange offers previously registered on 
Fonn $-1 under the Securities Act. 

' Issues Raised by Public Comment 

No commentators referred to the 
Initial Regulatory Flexibility Analysis in 
Commenting on proposed Form S-4. 

Significant Alternatives 

Form S-4 is modeled on the disclosure 
requirements contained in Forms S-l, 

S-2 and S-3. the basic forms under the 
Commission's integrated disclosure 
system. In developing those Forms* the 
Commission carefully analyzed whether 
they should be adapted specially for use 
by small entities. The Commission 
concluded that the better approach was 
to .uldress the needs of small entities 
separately in the context of Regulation 
Dand Form S-18. The Commission in 
connection with Form S-4. considered 
whether the disclosure level of Form S- 
18 should be made available where a 
company involved could use that Form 
for an initial public offering. Although 
some* commentators supported the 
concept, they questioned its utility in the 
business combination context in light of 
the $7,5 million limit on the value of 
securities registered on Form S-18. 
Moreover, the fact that the financial 
disclosure requirements of Form S-4 are 
less burdensome for non-reporting 
companies being acquired thap those of 
Form S-18. indicates that the Form S-18 
approach would increase the complexity 
of Form S-4* with little concommitant 
benefit for small entities. Accordingly. 

'be Commission has determined not to 
implement this alternative. Form S-4 
'bus requires disclosure according to the 
levels represented by Forms S-l* S-2 
and S-3 in the primary offering context. 

Commission docs not believe that 
other alternatives* including use of a 
P**fh>rmance rather than a design 
standard, or exempting small entities 
from all or part of the requirements of 

Fonn would accomplish the 
-omnussion's statutory mandate to 
protect investors. 


List of Subjects 

17 CbR Part 210 

Securities. Reporting and 
recordkeeping requirements. Holding 
companies. Insurance companies. 
Investment companies. 

17 CFR Part 229 

Securities. Reporting and 
recordkeeping requirements. 

17 CFR Part 230 

Confidential business information. 
Investment companies. Reporting and 
recordkeeping requirements. Securities. 

17 CFR Part 239 

Reporting and recordkeeping 
requirements. Securities. 

17 CFR Part 240 

Reporting and recordkeeping 
requirements. Securities. 

17 CFR Part 249 . 

Brokers. Reporting and recordkeeping 
requirements. Securities. 

Text of Amendments 

In accordance with the foregoing. Title 
17. Chapter II of the Code of Federal 
Regulations is amended as follows: 

PART 210—FORM AND CONTENT OF 
AND REQUIREMENTS FOR FINANCIAL 
STATEMENTS. SECURITIES ACT OF 
1933* SECURITIES EXCHANGE ACT OF 
1934, PUBLIC UTILITY HOLDING 
COMPANY ACT OF 1935, INVESTMENT 
COMPANY ACT OF 1940, AND 
ENERGY POLICY AND 
CONSERVATION ACT OF 1975 

1. By revising paragraph (bj(l) 
introductory text of § 210.3-05 to read as 
follows: 

§ 210.3-05 Financial statements of 
business acquired or to be acquired. 

• • • • • 

(b) Periods to be presented. (1) If 
securities are being registered to be 
offered to the security holders of the 
business to be acquired, the financial 
statements specified in §5 210.3-01 and 
210.3-02 shall be furnished for the 
business to be acquired, except as 
provided otherwise for filings on Form 
S-14. In all other cases, financial 
statements of the business acquired or 
to be acquired shall be filed for the 
periods specified in this paragraph or 
such shorter period as the business has 
been in existence. The financial 
statements covering fiscal years shall be 
audited except as provided in Item 15 of 
Schedule 14A, (5 240.14a-101 of this 
chapter) with respect to certain proxy 


statements or in a registration statement 
filed on Form S-14. S-4 or F-4 ( 5 239.23, 
25 or 34 of this chapter). The periods for 
which such financial statements are to 
be filed shall be determined using the 
conditions specified in the definition of 
significant subsidiary in Rule 1-02 of 
Regulation S-X (j 210.1-02 of this 
chapter). The determination shall be 
made by comparing the most recent 
annual financial statements of each such 
business to the registrant's most recent 
annual consolidated financial 
statements filed at or prior to the date of 
acquisition. 


PART 229—STANDARD 
INSTRUCTIONS FOR FILING FORMS 
UNDER SECURITIES ACT OF 1933, 
SECURITIES EXCHANGES ACT OF 
1934 AND ENERGY POLICY AND 
CONSERVATION ACT OF 1975- 
REGULATION S-K 

2. By revising paragraph (c) of 
§ 229.502 to read as follows: 

$ 229.502 (Item 502) Inside front and 
outside back cover pages of prospectus. 

• • • • * 

(c) Incorporation by reference. Where 
any document or part thereof is 
incorporated by reference in the 
prospectus but not delivered therewith, 
include an undertaking to provide 
without charge to each person, including 
any beneficial owner, to whom a 
prospectus is delivered, upon written or 
oral request of such person, a copy of 
any and all of the information that has 
been incorporated by reference in the 
prospectus (not including exhibits to the 
information that is incorporated by 
reference unless such exhibits are 
specifically uncorporated by reference 
into the information that the prospectus 
incorporates), and the address 
(including title or department) and 
telephone number to which such a 
request is to be directed. 

• • • • • 

3. By revising paragraph (h) 

introductory text of S 229.512 to read as 
follows: 

§229.512 (Item 512) Undertakings. 

• • • • • 

(h) Registration on Form S-14. S-4 or 

F-4 of securities offered for resale . 
Include the following if the securities are 
being registered on Form S-14, S-4 or F- 
4 ($ 239.25. or 34 of this chapter) in 
connection with a transaction specified 
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in paragraph (a) of Rule 145 (8 230.145 of 4. By revising the Exhibit Table and 5 229.601 (Item 601) Exhibits. 

this chapter). revising paragraph (b)(4)(h) of 5 229.601 . 

• ♦ • • • to read as follows: 


Exhibit Table 
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(b) * * * 

(4) * * * 

(ii) Except as set forth in paragraph 
(b)(4) of this section (iii) for filings on 
Forms S-l. S~4. S-lt S-14 end F-4 
under the Securities Act (§8 239.1, and 
25.18. 23 and 34 of this chapter) and 
Forms 10 and 10-K (§8 249.210 and 310 
of this chapter) under the Exchange Act 
all instruments defining the rights of 
holders of long-term debt of the 
registrant and its consolidated 
subsidiaries and for any of its 
unconsolidated subsidiaries for which 
financial statements are required to be 
filed. 


PART 230—GENERAL RULES ANO 
REGULATIONS, SECURITIES ACT OF 
1933 

5. By revising the Preliminary Note (o 
§ 230.145 to read as follows: 


$ 230.14$ Reclassifies non of securities, 
mergers, consolidations and acquisitions of 
assets. 

Preliminary Nolo 

Rule 145 (8 230 145 of this chapter) Is 
designed to make available the protectioa 
provided by registration under the Securities 
Act of 1933, as amended (Act), to persons 
who are offered securities in a business 
combination of the type described in 
paragraphs (a) (1). (2) and (3) of the role. The 
thrust of the rule Is that an "offer,*’ "offer to 
sell/* ‘'offer for sale/* or "sale" occurs when 
there is submitted to security holders a plan 
or agreement pursuant to which such holders 
are required to elect, on the basis of what is 
in substance a new investment decision 
whether to accept a new or different security 
in exchange for their existing security. Rule 
145 embodies the Commission's 
determination that such transactions are 
subject to the registration requirements of the 
Act, and that the previously existing **no- 
sulc" theory of Rule 133 Is no longer 
consistent with the statutory purposes of the 
Act. See Release No. 33-5316 (October 6. 

1972) (37 KR 23631) Securities issued In 


transactions described In paragraph (a) of 
Rule 145 may be registered on Form S-4 or F- 
4 (S 239.25 or 34 of this chapter) under the 
Act. 

Transactions for which statutory 
exemptions under the Act including those 
contained in sections 3(a) (9). (10). (11) and 
4(2). are otherwise available are not affected 
by Rule 145. 

Note 1.—Reference is made to Role 153s 
(8 230.153s of this chapter) describing the 
prospectus delivery required in a transact: un 
of the type referred to in Rule 145. 

Note 2.—A reclassification of securities 
covered by Rule 145 would be exempt from 
registration pursuant to section 3(a) (9) or (11) 
of the Ad if the conditions of either of •h«M’ 
sections are satisfied. 

• • • • • 

6. By revising the section heading and 
paragraph (a) of 8 230.406 to read as 
follows: 

8 230.406 Confidential treatment of 

information filed with the Commission. 

% 

6 6 6 6 # 

(a) Any person submitting any 
information in a document required to 




























































































Federal Register / Vol. 50. No. 87 / Monday. May 6. 1985 / Rules and Regulations 


19001 


be filed under the Act may make written 
objection to its public disclosure by 
following the procedure in paragraph (b) 
of this section, which shall be the 
exclusive means of requesting 
confidential treatment of information 
included in any document (hereinafter 
referred to as the “material Filed") 
required to be Tiled under the Act. 
except that if the material filed is a 
registration statement on Form S-8 
(§ :39.16b of this chapter) or on Form S- 
3. F-2. F-3 (5 239.13. 32 or 33 of this 
chapter) relating to a dividend or 
interest reinvestment plan, or on Form 
£4 | § 239.25 of this chapter) complying 
with Genera) Instruction G of that Form 
or on Form F-4 [ 5 239.34 of this chapter) 
complying with General Instruction F of 
that Form, or if the material filed is a 
registration statement that does not 
contain a delaying amendment pursuant 
to Rule 473 IS 230.473 of this chapter), 
th<< person shall comply with the 
proc edure in paragraph (b) prior to the 
Tiling of a registration statement. 

• • • • 

7. By amending § 230.463 to include 
new paragraphs (d) (A) and (9) us 

follows: 

§ 230.463 Report of offering of securities 
and use of proceeds therefrom. 

• • • • 

Id) * • * 

(8) In a merger in which o vote or 
consent of the security holders of the 
company being acquired is not required 
pursuant to applicable state law; or 

(9) In an exchange offer for the 
securities of the issuer or another entity. 

8. By revising the section heading, the 
introductory paragraph and paragraph 
(b) of § 230.464 to read as follows: 

$ 230.464 Effective date of post-effective 
v-iendmcnts to registration statements 
filed on Form S-S and on certain Forms S- 
3. S-4, F-2. F-3, and F-4. 

Provided. That, at the time of filing of 
e.ich post-effective amendment with the 
Commission, the issuer continues to 
rceet the requirements of filing on Form 
S-8 1§ 239.16b of this chapter): or on 
Form S-3. F-2 or F-3 (§ 239.13, 32 or 33 
of this chapter) for a registration 
statement relating to a dividend or 
interest reinvestment plan; or in the case 
of a registration statement on Form S-4 

239.25 of this chapter) that there is 
continued compliance with General 
Instruction G of that Form or on Form F- 
4 f§ 239.34 of this chapter) that there is 
continued compliance with General 
instruction F of that Form: 

• • • • • 

(b) With respect to securities sold on 

after the filing date pursuant to a 
prospectus which forms a part of a Form 
S~a registration statement; or a Form S- 


3. F-2. or F-3 registration statement 
relating to a dividend or interest 
reinvestment plan; or a Form S-4 
registration statement complying with 
General Instruction G of that Form or a 
Form F-4 registration statement 
complying with General Instruction F of 
that Form and which has been amended 
to include or incorporate new full year 
financial stutments or to comply with 
the provisions of section 10(a)(3) of the 
Act. the effective date of the registration 
statement shall be deemed to be the 
filing date of the post effective 
amendment. 

9. By revising paragraph (d) of 
§ 230.473 to read as follows: 

§ 230.473 Delaying amendments. 

• • • • • 

(d) No amendments pursuant to 
paragraph (a) of this section may be 
filed with a registration statement on 
Form S-8 (§ 239.16b of this chapter): on 
Form S-3, F-2. or F-3 (5 239.13, 32 or 33 
of this chapter) relating to a dividend or 
interest reinvestment plan; or on Form 
S-4 (5 239.25 of this chapter) complying 
with General Instruction G of that Form 
or on Form F-4 (§ 239.34 of this chapter) 
complying with General Instruction F of 
that Form. 

10. By revising § 230.475a to read as 
follows: 

§ 230.475a Pre-effective amendments on 
Form S-8 and certain pre-effective 
amendments on Forms S-3, S-4, F-2, F-3 
and F-4 deemed filed with the consent of 
Commission. 

Amendments to a registration 
statement on Form S-8 (§ 239.16b of this 
chapter): on Form S-3, F-2. or F-3 
(5 239.13. 32 or 33 of this chapter) 
relating to a dividend or interest 
reinvestment plan: or on Form S-4 
(S 239.25 of this chapter) complying with 
General Instruction G of that Form or on 
Form F-4 complying with General 
instruction F of that Form Bled prior to 
the effectiveness of such registration 
statement shall be deemed to have been 
filed with a consent of the Commission 
and shall accordingly be treated as part 
of the registration statement. 

11. By revising paragraph (b) of 
S 230.477 to read as follows: 

$ 230.477 Withdrawal of registration 
statement or amendment. 

• • • • ♦ 

(b) Any application for withdrawal of 
a registration statement filed on Form 
S-8 ($ 239.16b of this chapter): or on 
Form S-3. F-2. or F-3 (§ 239.13, 32 or 33 
of this chapter), relating to a dividend or 
interest reinvestment plan; or on Form 
S-4 ($ 239.25 of this chapter) complying 
with General Instruction G of that Form 
or on Form F-4 (§ 239.34 of this chapter) 
complying with General Instruction F of 


that Form and/or any prc-effcctive 
amendment thereto, will be deemed 
grunted upon Tiling if such filing is made 
prior to the effective date. 

• • • • • 

PART 239—FORMS PRESCRIBED 
UNDER THE SECURITIES ACT OF 1933 

12. By removing § 239 29. 

§239.29 | Removed | 

13. By revising the section heading 
and § 239.23 to read as follows: 

§ 239.23 Form S-14, for simplified 
registration of securities issued in certain 
transactions under Rules 133 and 145117 
CFR 230.133, 230.1451 by registered 
investment companies and business 
development companies. 

This form and Form S-l (17 CFR 
239.111 may be used for registration 
under the Securities Act of 1933 of 
securities to be issued in a transaction 
specified in paragraph (a) of 5 230.145: 
Provided\ however. That Form S-14 
shall not be so used unless the registrant 
is a registered investment company or a 
business development company as 
defined by section 2(a)(48) of the 
Investment Company Act of 1940. the 
prospectus is delivered to security 
holders whose vote or consent is 
solicited at least 20 days prior to the 
date on which the meeting of such 
security holders is held or the date on 
which the transaction is effectuated if 
no such meeting is held: Provided 
further. That if applicable law of the 
jurisdiction permits the furnishing of a 
notice of the meeting or other actions 
within less than the 20-day period 
speciBed herein, then compliance with 
such provisions of such law shall be 
deemed to satisfy this requirement. 

Form S-14 may also be used by persons 
and parties who may be deemed 
underwriters, for the registration of a 
public rcoffering of securities issued in a 
transaction speciBed in paragraph (a) of 
§ 230.145 of this chapter or in a 
transaction specified in paragraph (a) of 
§ 230.133 of this chapter exempted by 
the latter section prior to its rescission 
effective on and after January 1,1973. 

14. By adding $ 239.25 to read as 
follows: 

$ 239.25 Form S-4, for the registration of 
securities Issued in business combination 
transactions. 

This Form may be used for 
registration under the Securities Act of 
1933 of securities to be issued (a) in a 
transaction of the type speciBed In 
paragraph (a) of Rule 145 (5 230.145 of 
this chapter); (b) in a merger in which 
the applicable state law would not 
require the solicitation of the votes or 
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consents of all of the security holders of 
the company being acquired; (c) in an 
exchange offer for securities of the 
issuer or another entity; (d) in a public 
reoffering or resale of any such 
securities acquired pursuant to this 
registration statement; or (e) in more 
than one of the kinds of transactions 
listed in paragraphs (a) through (d) 
registered on one registration statement. 

(Sees. 5. 6. 7.10.19(a). 46 Stat. 77. 7a 81.85; 
Secs, 204. 205. 209. 48 Stat. 906. 906; secs, 7. a 
68 Stat. 684. 685; Me. 1, 79 Stat. 1061: sec 
308(a)(2). (90 Stat. 57; 15 U.S.C. 77e. 77f. 77g. 
77j, 77$(a); secs 14(a), 14(c). 23(a). 48 Stat. 
895. 901; sec 203(a). 49 Stat. 704; sec a 49 
Stat, 1379; sec 5. 78 Stat. S6& 570; see. la 88 
Stat. 155; 15 U.S C 78n (a), (c). 78w(a)) 

Note.—The text of Form S-4 does not 
appear in the Code of Federal Regulations. 

Securities and Exchange Commission 
Washington. D.C. 20549 
Form S-4 

Registration Statement Utahn the Securities 
Act of 1933 


(Exact name of registrant as specified in its 
charter) 


(State or other jurisdiction of incorporation or 
organization) 


(Primary Standard Industrial Classification 
Code Number) 
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General Instructions 

A. Rule as to Use of Form S-4 

1. This Form may be used for 
registration under the Securities Act of 
1933 (“Securities Act”) of securities to 


be issued (1) in a transaction of the type 
specified in paragraph (a) of Rule 145 
(5 230.145 of this chapter); (2) in a 
merger in which the applicable stMte law 
would not require the solicitation of the 
votes or consents of all of the security 
holders of the company being acquired; 
(3) in an exchange offer for securities of 
the issuer or another equity: (4) in a 
public reoffering or resale of any such 
securities acquired pursuant to this 
registration statement; or (5) in more 
than one of the kinds of transactions 
listed in (1) through (4) registered on one 
registration statement. 

2. If the registrant meets the 
requirements of and elects to comply 
with the provisions in any item of this 
Form or Form F-4 (5 239.34 of this 
chapter) that provides for incorporation 
by reference of information about the 
registrant or the company being 
acquired, the prospectus must be sent to 
the security holders no later than 20 
business days prioi to the date on which 
the meeting of such security holders is 
held or. if no meeting is held, the earlier 
of 20 business days prior to (1) the date 
of such vote, consent or authorization, 
or (2) the date the transaction is 
consummated or the votes, consents or 
authorizations may be used to effect the 
transaction. Attention is directed to 
sections 13(e), 14(d) and 14(e) of the 
Securities Exchange Act of 1934 
("Exchange Act”) and the rules and 
regulations thereunder regarding other 
time periods in connection with 
exchange offers and going private 
transactions. 

3. This Form shall not be used if the 
registrant is a registered investment 
company or a business development 
company as defined in section 2(a){48) 
of the Investment Company Act of 1940. 

B Information With Respect to the 
Registrant 

1. Information with respect to the 
registrant shall be provided in 
accordance with the item* referenced in 
one of the following subparagraphs: 

a. Items 10 and 11 of this Form, if the 
registrant elects this alternative and 
meets the following requirements of 
Form S-3 (J 23913 of this chapter) 
(hereinafter, with respect to the 
registrant, “meets the requirements for 
use of Form S-3”) for this offering of 
securities: 

(i) the registrant meets the 
requirements of General instruction l.A. 
of Form S-3; and 

(ti) one of the following is met: 

A. The registrant meets the aggregate 
market value requirement of General 
Instruction l.B.l. of Form S-3; or 

B. Non-convertible debt or preferred 
securities are to be offered pursuant to 


this registration statement and are 
“investment grade securities” as defined 
in General Instruction I.B.2. of Form S-3; 
or 

C. The registrant is a majority-owned 
subsidiary and one of the conditions of 
General instruction I.C. of Form S-3 is 
met. 

b. Items 12 and 13 of this Form, if the 
registrant meets the requirements for 
use of Form S-2 (5 239.12 of this chapter) 
or Form S-3 and elects this alternative; 
or 

c. Item 14 of this Form, if the registrant 
does not meet the requirements for use 
of Form S-2 or S-3, or if it otherwise 
elects this alternative. 

2. If the registrant is a real estate 
entity of the type described in General 
Instruction A to Form S-11 (§ 239.18 of 
this chapter), the information prescribed 
by Items 12,13.14.15 and 18 of Form S- 
11 shall be furnished about the 
registrant in addition to the information 
provided pursuant to Items 10 through 14 
of this Form. The information prescribed 
by such Items of Form S-11 may be 
incorporated by reference into the 
prospectus if (a) a registrant qualifies for 
and elects to provide information 
pursuant to alternative l.a. or l.b. of this 
instruction and (b) the documents 
incorporated by reference pursuant to 
such elected alternative contain such 
information. 

C. Information With Respect to the 
Company Being Acquired 

1. Information with respect to the 
company whose securities are being 
acquired (hereinafter including, where 
securities of the registrant are being 
offered in exchange for securities of 
another company, such other company) 
shall be provided in accordance with the 
items referenced in one of the follow ing 
subparagraphs: 

a. Item 15 of this Form, if the company 
being acquired meets the requirements 
of General Instructions I.A. and l.B.l. of 
Form S-3 (hereinafter, with respect to 
the company being acquired, “meets the 
requirements for use of Form S-3“) of 
Form S-3 and this alternative is meted 

b. Item 16 of this Form, if the company 
being acquired meets the requirements 
for use of Form S-2 or S-3 and this 
alternative is elected* or 

c. Item 17 of this Form, if the compnny 
being acquired does not meet the 
requirements for use of Form S-2 or S-3 
or if this alternative is otherwise 
elected. 

2- If the company being acquired is a 
real estate entity of the type described 
in General Instruction A to Form S-11. 
the information that would be required 
by items 13.14.15 and 16(a) of Form S~ 
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' u if securities of such company were 
being registered shall be furnished about 
such company being acquired in 
addition to the information provided 
pursuant to this Form. The information 
prescribe by such Items of Form S-ll 
may be incorporated by reference into 
the prospectus if (a) the company being 
acquired would qualify for use of the 
level of disclosure prescribed by 
alternative l.a. or l.b. of this instruction 
ond such alternative is elected and (b) 
the documents incorporated by 
reference pursuant to such elected 
alternative contain such information. 

D Application of General Rules and 
Regulations. 

1 . Attention is directed to the General 
Rules and Regulations under the 
Securities Ant, particularly those 
comprising Regulation C thereunder 
(§ 230.400 et seq of this chapter). That 
Regulation contains general 
requirements regarding the preparation 
and filing of registration statements. 

2 Attention is directed to Regulation 
S-K (Part 229 of this chapter) for the 
requirements applicable to the content 
of non-financial statement portions of 
registration statements under the 
Securities Act. Where this Form directs 
the registrant to furnish information 
required by Regulation S-K and the item 
of Regulation S-K so provides, 
information need only be furnished to 
the extent appropriate. 

E Compliance With Exchange Act 

Rules 

1 If a corporation or other person 
submits a proposal to its security 
holders entitled to vote on. or consent 
to. the transaction in which the 
•ecurities being registered are to be 
issued, and such person's submission to 
its security holders is subject to 
Regulation 14A (§§ 240.14a-l through 
Hl>-1 of this chapter) or 14C 

(55 240.14C-1 through 14C-101 of this 
chapter) under the Exchange Act. then 
the provisions of such Regulations shall 
Apply in all respects to such person's 
submission, except that (a) the 
prospectus may be in the form of a 
proxy or information statement ond may 
contain the information required by this 
Form in lieu of that required by 
Schedule 14 A (S 240.14a-101) or 14C 
(5 240.14c-101) of Regulation 14 A or 14C 
under the Exchange Act: and (b) copies 
of the preliminary and definitive proxy 
or information statement, form of proxy 
or other material filed os a part of the 
registration statement shall be deemed 
filed pursuant to such person’s 
obligations under such Regulations. 

2 If the proxy or information material 
sent to security holders is not subject to 


Regulation 14A or 14C. all such material 
shall be filed as a part of the registration 
statement at the time the statement is 
filed or as an amendment thereto prior 
to the use of such material. 

3. If the transaction in which the 
securities being registered are to be 
issued is subject to Section 139(e), 14(d) 
or 14(e) of the Exchange Act, the 
provisions of those sections and the 
rules and regulations thereunder shall 
apply to the transaction in addition to 
the provisions of this Form. 

F- Transactions Involving Foreign 
Private Issuers 

If a U.S. registrant is acquiring a 
foreign private issuer, as defined by 
Rule 405 (S 230.405 of this chapter), 
eligible to use Form 20-F ($ 249.220f of 
this chapter), such registrant may use 
this Form and may present information 
about the foreign private issuer pursuant 
to Form F-4. If the registrant is a foreign 
private issuer, such registrant may use 
Form F-4 and (1) if the company being 
acquired is a foreign private issuer 
eligible to use Form 20-F. may present 
information about such foreign company 
pursuant to Form F-4 or (2) if the 
company being acquired is a U S. 
company or a foreign private issuer not 
eligible to use Form 20-F, may present 
information about such company 
pursuant to this Form. 

G. Filing and Effectiveness of 
Registration Statement Involving 
Formation of Holding Companies; 
Requests for Confidential Treatment; 
Number of Copies 

Original registration statements on 
this Form S-4 will become effective 
automatically on the twentieth day after 
the date of filing (Rule 456, $ 230.456 of 
this chapter), pursuant to the provisions 
of Section 8(a) of the Act (Rule 459. 

S 230.459 of this chapter) provided: 

1 . The transaction in connection with 
which securities arc being registered 
involves the organization of a bank or 
savings and loan holding company for 
the sole purpose of issuing common 
stock to acquire all of the common stock 
of the company that is organizing the 
holding company: and 

2 . the following conditions are met: 

a. The financial institution furnishes 
its security holders with an annual 
report that includes financial statements 
prepared on the basis of generally 
accepted accounting principles: 

b. There are no anticipated changes in 
the security holders' relative equity 
ownership interest in the underlying 
company's assets except for redemption 
of no more than a nominal number of 
shares of unaffiliated persons who 
dissent: 


c. In the aggregate, only nominal 
borrowings are to be incurred for such 
purposes as organizing the holding 
company to pay non-affiliated persons 

w ho dissent, or to meet minimum capital 
requirements: 

d. There are no new classes of stock 
authorized other than those 
corresponding to the stock of the 
company being acquired immediately 
prior to the reorganization: 

e. There are no plans or arrangements 
to issue any additional shares to acquire 
any business other than the company 
being acquired: and 

f. There has been no material adverse 
change in the financial condition of the 
company being acquired since the latest 
fiscal year end included in the annual 
report to security holders. 

Pre-effective amendments with 
respect to such a registration statement 
may be filed prior to effectiveness, and 
such amendments will be deemed to 
have been filed with the consent of the 
Commission (Rule 475a. $ 230.475a of 
this chapter). Accordingly, the filing of a 
pre-effective amendment to such a 
registration statement will not 
commence a new twenty-day period. 

Post-effective amendments to such a 
registration statement on this Form shall 
become effective upon the date of filing 
(Rule 464, f 230.464 of this chapter). 
Delaying amendments are not permitted 
in connection with either original filings 
or amendments on such a registration 
statement (Rule 473(d) { 230.473(d) of 
this chapter), and any attempt to 
interpose a delaying amendment of any 
kind will be ineffective. All filings made 
on or in connection with this Form 
pursuant to this instruction become 
public upon filing with the Commission. 
As a result, requests for confidential 
treatment made under Rule 406 
($ 230.406 of this chapter) must be 
processed by the Commission's staff 
prior to the filing of such a registration 
statement. The number of copies of such 
a registration statement and of each 
amendment required by Rules 402 and 
472 (S§ 230.402. 472 of this chapter) shall 
be filed with the Commission; Provided, 
however. That the number of additional 
copies referrred to in Rule 402(b) may be 
reduced from ten to three and the 
number of additional copies referred to 
in Rule 472(a) may be reduced from 
eight to three, one of which shall be 
marked to clearly and precisely indicate 
changes. 

H. Registration Statements Subject to 
Rule 415(a)(l)(viii)l§230.41S(a)(l)(viii) 
of this chapter J 

If the registration statement relates to 
offerings of securities pursuant to Rule 
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415(a)(l](viii), required information 
about the type of contemplated 
transaction or the company to bo 
acquired only need be furnished as of 
the date of initial effectiveness of the 
registration statement to the extant 
practicable. The required information 
about the specific transaction and the 
particular company being acquired, 
however, must be included in the 
prospectus by means of a post-effective 
amendment: Provided however that 
where the transaction in which the 
securities are being offered pursuant to 
a registration statement under the 
Securities Act of 1933 would itself 
qualify for an exemption from Section 5 
of the Act. absent the existence of other 
similar (prior or subsequent) 
transactions, a prospectus supplement 
could be used to furnish the information 
necessary in connection with such 
transaction. 

Part I—Information Required in the 
Prospectus 

A Information About the Transaction 

Item 1. Forepart of Registration 
Statement and Outside Front Cover 
Page of Prospectus. Set forth in the 
forepart of the registration statement 
and on the outside front cover page of 
the prospectus the information required 
by Item 501 of Regulation S-K (5 229.501 
of this chapter). 

Item 2. Inside Front and Outside Back 
Cover Page of Prospectus. Set forth on 
the inside front cover page of the 
prospectus or, where permitted, on the 
outside back cover page, the information 
required by Item 502 of Regulation S-K 
(S 229.502 of this chapter). In addition, 
on the inside front cover page include 
the following statement in bold face 
type, where applicable: 

This prospectus incorporates 
documents by reference which are not 
presented herein or delivered herewith. 
These documents are available upon 
request from (name, address and 
telephone number to which a request is 
to be directed). In order to ensure timely 
delivery of the documents, any request 
should be made by (date five business 
days prior to the date on which the final 
investment decision must be made). 

Item 3. Risk Factors. Ratio of 
Earnings to Fixed Charges and Other 
Information. Provide in the forepart of 
the prospectus a summary containing 
the information required by Item 503 of 
Regulation S-K (§ 229.503 of this 
chapter) and the following: 

(a) The name, complete mailing 
address (including the Zip Code), and 
telephone number (including the area 
code) of the principal executive offices 


of the registrant and the company being 
acquired; 

(b) A brief description of the general 
nature of the business conducted by the 
registrant and by the company being 
acquired; 

(c) A brief description of the 
transaction in which the securities being 
registered are to be offered; 

(d) The information required by Item 
301 of Regulation S-K ($ 229.301 of this 
chapter) (selected financial data) for (i) 
the registrant; (ii) the company being 
acquired; and (iii) if material, the 
registrant, on a pro forma basis, giving 
effect to the transaction. To the extent 
the information is required to be 
presented in the prospectus pursuant to 
items 12,14,16 or 17. it need not be 
repeated pursuant to this Item; 

(e) In comparative columnar form, 
historical and pro forma per share data 
of the registrant and historical and 
equivalent pro forma per share data of 
the company being acquired for the 
following items: 

(1) book value per share as of the date 
financial data is presented pursuant to 
Item 301 of Regulation S-K (5 229.301 of 
this chapter) (selected financial data); 

(2) cash dividends declared per share 
for the periods for which financial data 
is presented pursuant to Item 301 of 
Regulation S-K (5 229.301 of this 
chapter) (selecukl financial data); 

(3) income (loss) per share from 
continuing operations for the periods for 
which financial data is presented 
pursuant to Item 301 of Regulation S-K 

( 5 229.301 of this chapter) (selected 
financial data). 

Instructions to paragraph (e) 

For a business combination accounted 
for as a purchase, the pro forma and 
equivalent pro forma income (loss) from 
continuing operations per share and 
equivalent pro forma cash dividends 
delcared per share shall be presented 
only for the mo9t recent fiscal year and 
interim period. Equivalent pro forma per 
share amounts shall be calculated by 
multiplying the pro forma income (tois) 
per share before non-recurring charges 
or credits directly attributable to the 
transaction, pro forma book value per 
share, and the pro forma dividends per 
share of the registrant by the exchange 
ratio 90 that the per share amounts are 
equated to the respective values for one 
share of the company being acquired. 

(f) In comparative columnar form, the 
market value of securites of the 
company being acquired (on an 
historical and equivalent per share 
basis) and the market value of the 
securities of the registrant (on un 
historical basis) as of the date preceding 
public announcement of the proposed 


transaction, or if no such public 
announcement was made, as of the dw> 
preceding the day the agreement with 
respect to the transaction was entered 
into; 

(g) With respect to the registrant and 
the company being acquired, a brief 
statement comparing the percent;^ > of 
outstanding shares entitled to vote held 
by direc tors, executive officers and their 
affiliates and the vote required for 
approval of the proposed transaction; 

(h) A statement as to whether any 
federal or state regulatory requirements 
must be complied with or approval must 
be obtained in connection with the 
transaction, and if so. the status of such 
compliance or approval; 

(i) A statement about whether or not 
dissenters' rights of appraisal exist 
including a cross-reference to the 
information provided pursuant to Item 
18 or 19 of tills Form; and 

(j) A brief statement about the tax 
consequences of the transaction, or if 
appropriate, consisting of a. cross- 
reference to the information provided 
pursuant to Item 4 of this Form. 

Item 4. Terms of the transaction. 

(a) Furnish a summary of the material 
features of the proposed transaction 
The summary shall include, where 
applicable: 

(1) A brief summary of the terms of 
the acquisition agreement: 

(2) The reasons of the registrant and 
of the company being acquired for 
engaging in the transaction; 

(3) The information required by Item 
202 of Regulation S~K (5 229.202 of this 
chapter), description of registrant s 
securities, unless: (I) the registrant 
would meet the requirements for use of 
Form S-3. (ii) capital stock is to be 
registered and (iii) securities of the wml 
class are registered under Section 12 of 
the Exchange Act. and (i) listed for 
trading or admitted to unlisted trading 
privileges on a national securities 
exchange; or (ii) are securities for which 
bid and offer quotations are reported in 
an automated quotations system 
operated by a national securities 
association; 

(4) An explanation of any material 
differences between the rights of 
security holders of the company being 
acquired and the rights of holders of the 
securities being offered; 

(5) A brief statement as to the 
accounting treatment of the transaction: 
and 

(6) The federal income tax 
consequences of the transaction. 

(b) If a report, opinion or appraisal 
materially relating to the transaction ha* 
been received from an outside party, 
and such report, opinion or appraisal is 
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itferred to in the prospectus, furnish the 
same information as would be required 
by item 9 (b)(1) through (6) of Schedule 
13E-3 (5 240.13e-100 of this chapter). 

(c) Incorporate the acquisition 
agreement by reference into the 
prospectus by means of a statement to 
that effect 

Item 5. Pro Forma Financial 
Information . Furnish financial 
information required by Article 11 of 
Regulation S-X ($ 210.11-01 et seq. of 
this chapter) with respect to this 
transaction. 

Instruction 

1. Any other Article 11 information 
that is presented (rather than 
tot rporated by reference) pursuant to 
other items of this Form shall be 
presented together with the information 
provided pursuant to Item 5. but the 
presentation shall clearly distinguish 
between this transaction and any other. 

Z If pro forma financial information 
with respect to all other transactions is 
incorporated by reference pursuant to 
Item 11 or 15 of this Form only the pro 
forma results need be presented as part 
of the pro forma financial information 
required by this Item. 

Item 0. Material Contacts with the 
Company Being Acquired Describe any 
past, present or proposed material 
contacts, arrangements, understandings, 
relationships, negotiations or 
transactions during the periods for 
which financial statements are 
presented or incorporated by reference 
pursuant to Part LB. or C of this Form 
between the company being acquired or 
its affiliates and the registrant or its 
affiliates such as those concerning a 
merger, consolidation or acquisition; a 
tender offer or other acquisition of 
securities; an election of directors; or a 
sale or other transfer of a material 
amount of assets. 

Item 7. Additional Information 
Required for Reoffering by Persons and 
Parties Deemed to be Underwriters. If 
any of the securities are to be reoffered 
to the public by any person or party who 
is deemed to be an underwriter thereof, 
furnish the following information in the 
prospectus, at the time it is being used 
for the reoffer of the securities to the 
extent it is not already furnished 
therein: 

(a) The information required by Item 
607 of Regulation S-K (5 229.507 of this • 
Kapler), selling security holders; and 

(b) Information with respect to the 
consummation of the transaction 
Pursuant to which the securities were 
acquired and any material change in the 
re gislrant*s affairs subsequent to the 
transaction. 


Item 8. Interests of Named Experts 
and Counsel Furnish the information 
required by Item 509 of Regulation S-K 
(S 229.509 of this chapter). 

Item 9. Disclosure of Commission 
Position on Indemnification for 
Securities Act Liabilities. Furnish the 
information required by Item 510 of 
Regulation S-K ({ 229.510 of this 
chapter). 

B. Information About the Registrant 

Item 10. Information With Respect to 
S-3 Registrants. If the registrant meets 
the requirements for use of Form S-3 
and elects to furnish information in 
accordance with the provisions of this 
Item, furnish information as required 
below: 

(a) Describe any and all material 
changes in the registrant's affairs that 
have occurred since the end of the latest 
Fiscal year for which audited financial 
statements were included in the latest 
annual report to security holders and 
that have not been described in a report 
on Form 10-Q (§ 249.306a of this 
chapter) or Form 8-K (§ 249.306 of this 
chapter) filed under the Exchange Act. 

(b) Include in the prospectus, if not 
incorporated by reference from the 
reports filed under the Exchange Act 
specified in Item 11 of this Form, a proxy 
or information statement Filed pursuant 
to Section 14 of the Exchange Act, a 
prospectus previously filed pursuant to 
Rule 424 under the Securities Act 

(§ 230.424 of this chapter), or a Form &4C 
hied during either of the two preceding 
Fiscal years. 

(1) Financial information required by 
Rule 3-05 ($ 210.3-05 of this chapter) 
and Article 11 of Regulation S-X with 
respect to transactions other than that 
pursuant to which the securities being 
registered are to be issued; 

(2) Restated financial statements 
prepared in accordance with Regulation 
S-X (Part 210 of this chapter), if there 
has been a change in accounting 
principles or a correction of an error 
where such change or correction 
requires a material retroactive 
restatement of Financial statements; 

(3) Restated Financial statements 
prepared in accordance with Regulation 
S-X where one or more business 
combinations accounted for by the 
pooling of interest method of accounting 
have been consummated subsequent to 
the most recent Fiscal year and the 
acquired businesses, considered in the 
aggregate, are significant pursuant to 
Rule 11—01(b) of Regulation S-X 

(5 210.11-01(b) of this chapter); or 

(4) Any Financial information required 
because of a material disposition of 
assets outside the normal course of 
business. 


Item 11. Incorporation of Certain 
Information by Reference. If the 
registrant meets the requirements of 
Form S-3 and elects to furnish 
information in accordance with the 
provisions of Item 10 of this Form: 

(a) Incorporate by reference into the 
prospectus, by means of a statement to 
that effect listing all documents so 
incorporated, the documents listed in 
paragraphs (1). (2) and. if applicable. (3) 
below. 

(1) The registrant's latest annual 
report on Form 10-K (j 249.310 of this 
chapter) filed pursuant to Section 13(a) 
or 15(d) of the Exchange Act which 
contains Financial statements for the 
registrant's latest fiscal year for which a 
Form 10-K was required to be Filed; 

(2) All other reports Filed pursuant to 
Section 13(a) or 15(d) of the Exchange 
Act since the end of the Fiscal year 
covered by the annual report referred to 
in Item 11(a)(1) of this Form; and 

(3) If capital stock is to be registered 
and securities of the same class are 
registered under Section 12 of the 
Exchange Act and: (i) Listed for trading 
or admitted to unlisted trading privileges 
on a national securities exchange: or (ii) 
are securities for which bid and offer 
quotations are reported in an automated 
quotations system operated by a 
national securities association, the 
description of such class of securities 
which is contained in a registration 
statement filed under the Exchange Act. 
including any amendment or reports 
Filed for the purpose of updating such 
description. 

(b) The prospectus also shall state 
that all documents subsequently Filed by 
the registrant pursuant to Sections 13(a). 
13(c). 14 or 15(d) of the Exchange Act. 
prior to one of the following dates, 
whichever is applicable, shall be 
deemed to be incorporated by reference 
into the prospectus: 

(1) If a meeting of security hotders is 
to be held, the date on which such 
meeting is held: 

(2) If a meeting of security holders is 
not to be held, the date on which the 
transaction is consummated; 

(3) If securities of the registrant are 
being offered in exchange for securities 
of any other issuer, the date the offering 
is terminated; or 

(4) If securities are being offered in a 
reoffering or resale of securities 
acquired pursuant to this registration 
statement, the date the reoffering is 
terminated. 

Instruction 

Attention is directed to Rule 439 
(§ 230.439 of this chapter) regarding 
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consent to the use of material 
incorporated by reference. 

Item 12 1 Information With Respect to 
S-2 or S-3 Registrants . If the registrant 
meets the requirements for use of Form 
S-2 or S-3 and elects to comply with 
this Item, furnish the information 
required by either paragraph (a) or (b) of 
this Item. However, the registrant shall 
not provide prospectus information in 
the manner allowed by paragraph (a) of 
this Item, if the financial statements in 
the registrant s latest annual report to 
security holders do not reflect: (1) 
restated financial statements prepared 
in accordance with Regulation S-X if 
there has been a change in accounting 
principles or a correction of an error 
where such change or correction 
requires a material retroactive 
restatement of financial statements; (2) 
restated financial statements prepared 
in accordance with Regulation S-X 
where one or more business 
combinations accounted for by the 
pooling of interests method of 
accounting have been consummated 
subsequent to the most recent fiscal 
year and the acquired businesses, 
considered in the aggregate, are 
significant pursuant to Rule 11—01(b) of 
Regulations S-X; or (3) any financial 
information required because of a 
material disposition of assets outside of 
the normal course of business. 

(a) If the registrant elects to deliver 
this prospectus together with its latest 
annual report to security holders, which 
at the time of original preparation met 
the requirements of either Rule 14a-3 
($ 240.14a-3 of this chapter) or 14c-3 
(5 240.14c-3 of this chapter), or a 
complete and legible facsimile of its 
latest annual report to security holders: 

(1) Indicate that the prospectus is 
accompanied by the registrant s latest 
annual report to security holders. 

(2) ProviSe financial and other 
information with respect to the 
registrant in the form required by Part I 
of Form 10-Q as of the end of the most 
recent fiscal quarter which ended after 
the end of the latest fiscal year for 
which audited financial statements were 
included in the latest report to security 
holders and more than 45 days prior to 
the effective date of this registration 
statement (or as of a more recent date) 
by one of the following means: 

(i) Including such information in the 
prospectus; 

(iij Providing without charge to each 
person to whom a prospectus is 
delivered a copy of the registrant's latest 
Form 10-Q: or 

(iii) Providing without charge to each 
person to whom a prospectus is 
delivered a copy of the registrant's latest 
quarterly report that was delivered to its 


security holders and that included the 
required financial information. 

(3) If not reflected in the registrant's 
latest annual report to security holders, 
provide information required by Rule 3- 
05 and Article 11 of Regulation S-X with 
respect to tranactions other than that 
pursuant to which the securities being 
registered are to be issued. 

(4) Describe any and all material 
changes in the registrant's affairs that 
have occurred since the end of the latest 
fiscal year for which audited financial 
statements were included in the latest 
annual report to security holders and 
that were not described in a Form 10-Q 
or quarterly report delivered with the 
prospectus in accordance with 
paragraph (a)(2) (ii) or (iii) of this Item. 

(b) If the registrant does not elect to 
deliver its latest annual report to 
security holders: 

(1) Furnish a brief description of the 
business done by the registrant and its 
subsidiaries during the most recent 
fiscal year as required by Rule 14a-3 to 
be included in an annual report to 
security holders. The description also 
should take into account changes in the 
registrant's business that have occurred 
between the end of the latest fiscal year 
and the effective date of the registration 
statement. 

(2) Include financial statements and 
information as required by Rule 14a- 
3(b)(1) (5 240.14a-3(b)(l) of this chapter) 
to be included in an annual report to 
security holders. In addition, provide: 

(i) The interim financial information 
required by Rule 10-01 of Regulation 
S-X (S 210.10-01 of this chapter) for a 
filing on Form 10-Q; 

(ii) Financial information required by 
Rule 3-05 and Article 11 of Regulation 
S-X with respect to transactions other 
than that pursuant to which the 
securities being registered are to be 
issued; 

(iii) Restated financial statements 
prepared in accordance with Regulation 
S-X if there has been a change in 
accounting principles or a correction of 
an error where such change or 
correction requires a materia! 
retroactive restatement of financial 
statements: 

(iv) Restated financial statements 
prepared in accordance with Regulation 
S-X where one or more business 
combinations accounted for by the 
pooling of interest method of accounting 
have been consummated subsequent to 
the most recent fiscal year and the 
acquired businesses, considered in the 
aggregate, are significant pursuant to 
Rule 11—01(b) of Regulation S-X; and 

(v) Any financial information required 
because of a material disposition of 


assets outside of the normal course of 
business. 

(3) Furnish the information required 
by the following: 

(1) Item 101 (b). (c)(1)(i) and (d) of 
Regulation S-K ($ 229.101 of this 
chapter), industry segments, classes of 
similar products or services, foreign and 
domestic operations and export sales; 

(ii) Where common equity securities 
are being offered. Item 201 of Regulation 
S-K (§ 229.201 of the chapter), market 
price of and dividends on the 
registrant s common equity and related 
stockholder matters: 

(iii) Item 301 of Regulation S-K 
(S 229.301 of this chapter), selected 
financial data; 

(iv) Item 302 of Regulation S-K 
(S 229.302 of the chapter), 
supplementary financial information. 

(v) Item 303 of Regulation S-K 
(S 229.303 of this chapter), 
management's discussion and analysis 
of financial condition and results of 
operations; and 

(vi) Item 304 of Regulation S-K 
(5 229.304 of this chapter), 
disagreements with accountants on 
accounting and financial disclosure 

Item 13. Incorporation of Certain 
Information by Reference . If the 
registrant meets the requirements of 
Form S-2 or S-3 and elects to furnish 
information in accordance with the 
provisions of Item 12 of this Form: 

(a) Incorporate by reference into ihc 
prospectus, by means of a statement to 
that effect in the prospectus listing all 
documents so incorporated, the 
documents listed in paragraphs (1) and 

(2) of this Item and. if applicable, the 
portions of the documents listed in 
paragraphs (3) and (4) thereof. 

(1) The registrant's latest annual 
report on Form 10-K filed pursuant’lo 
Section 13(a) or 15(d) of the Exchange 
Act which contains audited financial 
statements for the registrant's latest 
fiscal year for which a Form 10-K was 
required to be filed. 

(2) All other reports filed pursuant to 
Section 13(a) or 15(d) of the Exchange 
Act since the end of the fiscal year 
covered by the annual report referred to 
in paragraph (a)(1) of this Item. 

(3) If the registrant elects to deliver its 
latest annual report to security holders 
pursuant to Item 12 of this Form, the 
information furnished in accordance 
with the following: 

(i) Item 101 (b). (c)(1)(i) and (d) of 
Regulation S-K. segments, classes of 
similar products or serv ices, foreign and 
domestic operations and export sales: 

(ii) Where common equity securities 
are being issued. Item 201 of Regulation 
S-K. market price of and div idends on 
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the registrant's common equity and 
reUted stockholder matters; 

(iii) Item 301 of Regulation S-K, 

(elected financial data; 

(iv) Item 302 of Regulation S-K, 
supplementary financial information; 

(v) Item 303 of Regulation S-K. 
management's discussion and analysis 
of financial condition and results of 
operations; and 

(v ) Item 304 of Regulation S-K, 
disagreements with accountants on 
accounting and financial disclosure. 

(4) If the registrant elects, pursuant to 
Item 12(a)(2)(iii) of this Form, to provide 
a copy of its latest quarterly report 
which was delivered to security holders, 
financial information equivalent to that 
required to be presented in Part I of 
Form 10-Q. 

Instruction 

Attention is directed to Rule 439 
regarding consent to the use of material 
incorporated by reference. 

(b) The registrant also may state, if it 
so chooses, that specifically described 
portions of its annual or quarterly report 
to security holders, other than those 
portions required to be incorporated by 
reference pursuant to paragraphs (a) (3) 
and (4) of this Item, are not part of the 
registration statement. In such case, the 
description of portions that are not 
Incorporated by reference or that are 
excluded shall be made with clarity and 
in reasonable detail. 

Item 14. Information With Respect to 
Registrants Other Than S-3 or 5-2 
Registrants. If the registrant does not 
meet the requirements for use of Form 
S-2 or S-3, or otherwise elects to comply 
with this Item in lieu of Item 10 or 12. 
furnish the information required by: 

(a) Item 101 of Regulation S-K. 
description of business; 

(b) Item 102 of Regulation S-K. 
description of property; 

(c) Item 103 of Regulation S-K. legal 
proceedings; 

(d) Where common equity securities 
are being issued, Item 201 of Regulation 
S-K. market price of and dividends on 
the registrant's common equity and 
related stockholder matters: 

(e| Financial statements meeting the 
requirements of Regulation S-X, 
(schedules required by Regulation S-X 
shall be filed as "Financial Statement 
Schedules" pursuant to Item 21 of this 
form), as well as financial information 
required by Rule 3-05 and Article 11 of 
Regulation S-X with respect to 
transactions other than that pursuant to 
w hich the securities being registered are 
1° be issued. 

(0 Item 301 of Regulation S-K. 
selected financial data; 


(g) Item 302 of Regulation S-K, 
supplementary financial information; 

(h) Item 303 of Regulation S-K, 
management*s discussion and analysis 
of financial condition and results of 
operations; and 

(i) Item 304 of Regulation S-K, 
disagreements with accountants on 
accounting and financial disclosure. 

C Information About the Company 
Being Acquired 

Item 15. Information With Respect to 
S-3 Companies. If the company being 
acquired meets the requirements for use 
of Form S-3 and compliance with this 
Item is elected, furnish the information 
that would be required by Items 10 and 
11 of this Form if securities of such 
company were being registered. 

item 16. Information With Respect to 
S-2 or S-3 Companies. If the company 
being acquired meets the requirements 
for use of Form S-2 or S-3 and 
compliance with this Item is elected, 
furnish the information that would be 
required by Items 12 and 13 of this Form 
if securities of such company were being 
registered. 

Item 17. information With Respect to 
Companies Other Than S-3 or S-2 
Companies . If the company being 
acquired does not meet the requirements 
for use of Form S-2 or S-3, or 
compliance with this Item is otherwise 
elected in lieu of Item 15 or 16, furnish 
the information required by paragraph 

(a) or (b) of this Item, whichever is 
applicable. 

(a) If the company being acquired is 
subject to the reporting requirements of 
Section 13(a) of 15(d) of the Exchange 
Act, or compliance with this 
subparagraph in lieu of subparagraph 

(b) of this Item is elected, furnish the 
information that would be required by 
Item 14 of this Form if the securities of 
such company were being registered; 
however, only those schedules required 
by Rules 12-15, 28 and 29 of Regulation 
S-X (5 210.12-15, 28. 29 of this chapter) 
need be provided with respect to the 
company being acquired. 

(b) If the company being acquired is 
not subject to the reporting requirements 
of either Section 13(a) or 15(d) of the 
Exchange Act: or. because of section 
12(i) of the Exchange Act. has not 
furnished an annual report to security 
holders pursuant to Rule 14a-3 

(5 240.14a-3 of this chapter) or Rule 14c- 
3 (§ 240.14c-3 of this chapter) for its 
latest fiscal year, furnish the information 
that would be required by the following 
if securities of such company were being 
registered: 

(1) A brief description of the business 
done by the company which indicates 


the general nature and scope of the 
business; 

(2) Item 201 of Regulation S-K, market 
price of and dividends on the 
registrant’s common equity and related 
stockholder matters; 

(3) Item 301 of Regulation S-K. 
selected financial data; 

(4) Item 302 of Regulation S-K, 
supplementary Financial information; 

(5) Item 303 of Regulation S-K, 
management’s discussion and analysis 
of financial condition and results of 
operations; 

(6) Item 304 of Regulation S-K, 
disagreements with accountants on 
accounting and Financial disclosure; 

(7) Financial statements as would 
have been required to be included in an 
annual report furnished to security 
holders pursuant to Rules 14a—3(b)(1) 
and (b)(2) (5 240.14a-3 of this chapter) or 
Rules 14c-3(a)(l) and (a)(2) (5 240.14C-3 
of this chapter), had the company being 
acquired been required to prepare such 

a report; Provided, however, that the 
balance sheet for the year preceding the 
latest full Fiscal year and the income 
statements for the two years preceding 
the latest full fiscal year need not be 
audited if they have not previously been 
audited. In any case, such financial 
statements need only be audited to the 
extent practicable. If this Form is used 
for resales to the public by any person 
who with regard to the securities being 
reoffered is deemed to be an 
underwriter within the meaning of Rule 
145(c), the Financial statements of such 
companies must be audited for the 
periods required to be presented 
pursuant to Rule 3-05. 

(8) The quarterly financial and other 
information as would have been 
required had the company being 
acquired been required to file Part I of 
Form 10-Q (5 249.308a) for the most 
recent quarter for which such a report 
would have been on file at the time the 
registration statement becomes effective 
or for a period ending as of a more 
recent date. 

(9) Schedules required by Rules 12-15, 
28 and 29 of Regulation S-X. 

D. Voting and Management information 

item 18. Information if Proxies, 
Consents or Authorizations are to be 
Solicited\ 

(a) If proxies, consents or 
authorizations are to be solicited, 
furnish the following information, except 
as provided by paragraph (b) of this 
Item: 

(1) The information required by Item 1 
of Schedule 14A, revocability of proxy; 
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(2) The information required by Item 2 
of Schedule 14A, dissenters* rights of 
appraisal; 

(3) The information required by Item 3 
of Schedule 14A. persons making the 
solicitation; 

(4) With respect to both the registrant 
and the company being acquired, the 
information required by: 

(i) Item 4 of Schedule 14A. interest of 
certain persons in matters to be acted 
upon: and 

(if) Item 5 of Schedule UA, voting 
securities and principal holders thereof; 

(5) The information required by Item 8 
of Schedule 14A, relationship with 
independent public accountants; 

(6) The information required by Item 
22 of Schedule 14A. vote required for 
approval; and 

(7) With respect to each person who 
will serve as a director or an executive 
officer of the surviving or acquiring 
company, the information required by: 

(i) Item 401 of Regulation S-K, 

(§ 229.401 of this chapter), directors and 
executive officers; 

(ii) Item 402 of Regulation S-K. 

(§ 229.402 of this chapter), executive 
compensation; and 

(iii) Item 404 of Regulation S-K, 

(§ 229.404 of this chapter), certain 
relationships and related transactions. 

(b) If the registrant or the company 
being acquired meets the requirements 
for use of Form S-2 or S-3. any 
information required by paragraphs (a) 
(4)(ii) and (7) of this Item with respect to 
such company may be incorporated by 
reference from its latest annual report 
on Form 10-K. 

Item 19. Information if Proxies . 
Consents or Authorizations are not to be 
Solicited or In an Exchange Offer. 

(a) If the transaction is an exchange 
offer or if proxies, consents or 
authorizations are not to be solicited, 
furnish the following information, except 
as provided by paragraph (c) of this 
Item; 

(1) The information required by Item 2 
of Schedule 14C, statement that proxies 
are not to be solicited; 

(2) The information required by Item 3 
of Schedule 14C, date, time and place of 
meeting; 

(3) The information required by Item 2 
of Schedule 14A. dissenters' rights of 
appraisal; 

(4) With respect to both the registrant 
and the company being acquired, a brief 
description of any material interest, 
direct or indirect, by security holdings or 
otherwise, of affiliates of the registrant 
and of the company being acquired, in 
the proposed transaction; 


Instruction 

This subparagraph shall not apply to 
any interest arising from the ownership 
of securities of the registrant where the 
security holder receives no extra or 
special benefit not shared on a pro rata 
basis by all other holders of the same 
class. 

(5) With respect to both the registrant 
and the company being acquired the 
information required by Item 5 of 
Schedule 14A, voting securities and 
principal holders thereof: 

(6) The information required by Item 8 
of Schedule 14A. relationship with 
independent public accountants; 

(7) The information required by Hem 
22 of Schedule 14A. vote required for 
approval; and 

(8) With respect to each person who 
will serve as a director or an executive 
officer of the surviving or acquiring 
company, the information required by: 

(i) Hem 401 of Regulation S-K. 
directors and executive officers; 

(ii) Hem 402 of Regulation S-K. 
executive compensation; and 

(iii) Item 404 of Regulation S-K, 
certain relationships and related 
transactions. 

(b) If the transaction is an exchange 
offer, furnish the information required 
by paragraphs (a)(4). (a)(5). (a)(8) and 

(a)(8) of this Item, except as provided by 
paragraph (c) of this Item. 

(c) If the registrant or the company 
being acquired meets the requirements 
for use of Form S-2 or S-3, any 
information required by paragraphs (a) 
(5) and (8) of this Hem with respect to 
such company may be incorporated by 
reference from its latest annual report 
on Form 10-K. 

Part II—Information Not Required in 
Prospectus 

Item 201 Indemnification of Directors 
and Officers. Furnish the information 
required by Hem 702 of Regulation S-K 
(S 229.702 of this chapter). 

Item 21. Exhibits and Financial 
Statement Schedules. 

(a) Subject to the rules regarding 
incorporation by reference, furnish the 
exhibits as required by Item 601 of 
Regulation S-K ($ 229.601 of this 
chapter). 

(b) Furnish the financial statement 
schedules required by Regulation S-X 
and Hem 14(e), Item 17(a) or Hem 
17(b)(9) of this Form. These schedules 
should be lettered or numbered in the 
manner described for exhibits in 
paragraph (a) of this Hem. 

(c) If information is provided pursuant 
to Item 4(b) of this Form, furnish the 
report, opinion or appraisal as an 
exhibit hereto, unless it is furnished as 
part of the prospectus. 


Item 22. Undertakings. 

(a) Furnish the undertakings required 
by Item 512 of Regulation S-K (S 229.SU 
of this chapter). 

(b) Furnish the following undertaking 
The undersigned registrant hereby 
undertakes to respond to requests for 
information that is incorporated by 
reference into the prospectus pursuant 
to Hem 4.10(b), 11, or 13 of this Form, 
within one business day of receipt of 
such request, and to send the 
incorporated documents by first class 
mail or other equally prompt means. 
This includes information contained in 
documents filed subsequent to the 
effective date of the registration 
statement through the date of 
responding to the request. 

(c) Furnish the following undertaking: 
The undersigned registrant hereby 
undertakes to supply by means of a 
post-effective amendment all 
information concerning a transaction, 
and the company being acquired 
involved therein, that was not the 
subject of and included in the 
registration statement when it became 
effective. 


Signature* 

Pursuant to the requirements of the 
Securities Act the registrant has duly caused 
this registration statement to be signed on its 
behalf by the undersigned, thereunto duty 

authorized, in the City of-, Slate 

of-. on-. 19—. 


(Registrant) - 

By (Signature and Title)- 


Pursuant to the requirements of the 
Securities Act of 1933. this registration 
statement has been signed by the following 
persons in the capacities and on the dates 
indicated. 

(Signature) ■ 

(Title)- 

(Date) -- - — 


Instructions 


1. The registration statement shall be 
signed by the registrant, its principal 
executive officer or officers, its principal 
financial officer, its controller or 
principal accounting officer, and by at 
least a majority of the board of directors 
or persons performing similar functions 
If the registrant is a foreign person, the 
registration statement shall also be 
signed by its authorized representative 
in the United States. Where the 
registrant is a limited partnership, the 
registration statement shall be signed by 
a majority of the board of directors of 
any corporate general partner signing 
the registration statement. 

2. The name of each person who signs 
the registration statement shall be typed 
or printed beneath his signature. Any 
person who occupies more than one of 
the specified positions shall indicate 
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;tach capacity in which he signs the 
legislation statement. Attention is 
directed to Rule 402 (5 230.402 of this 
chapter) concerning manual signatures 
and Item 601 of Regulation S-K 
15 Zw9.601 of this chapter) concerning 
signatures pursuant to powers of 
attorney, 

3. If the securities to be offered are 
those of a corporation not yet in 
existence at the time the registration 
statement is filed which will be a party 
to a consolidation involving two or more 
existing corporations, then each such 
existing corporation shall be deemed a 
registrant and shall be so designated on 
the cover page of this Form, and the 
registration statement shall be signed by 
each such existing corporation and by 
the officers and directors of each such 
existing corporation as if each such 
existing corporation were the registrant. 

PART 240 —GENERAL RULES AND 
REGULATIONS, SECURITIES 
EXCHANGE ACT OF 1934 

15 By revising paragraph (a) of 
) 24U.14a-3 to read as follows: 

1240 14a-3 Information to be furnished to 
wcurity holders. 

(a) No solicitation subject to this 
regulation shall be made unless each 
person solicited is concurrently 
furnished or has previously been 
furnished with a written proxy 
statement containing the information 
specified in Schedule 14A (§ 240 14a-101 
of this chapter) or with a written proxy 
statement included in a registration 
statement filed under the Securities Act 
of 1933 on Form S-4 or F-4 (5 239.25 or 
W of this chapter) and containing the 
information specified in such Form. 

* • • • • 

16. By revising paragraph (j) of 
i 240.14a-6 to read as follows: 

S 240.14a-6 Material required to be filed. 

* • • « • 

lj) Notwithstanding the foregoing 
provisions of this section, any proxy 
statement, form of proxy or other 
soliciting material included in a 
registration statement filed under the 
Securities Act of 1933 on Form S-14. S-4 
or F-4 (§ 239.23 or 34 of this chapter) 
shall be deemed filed both for the 
purposes of that Act and for the 
Purposes of this section, but separate 
copies of such material need not be 
furnished pursuant to this section nor 
shall any fee be required under 
paragraph (i) of this section. However, 
any additional soliciting material used 
after the effective date of the 
registration statement on Form S-14, S-4 
°r F-4 shall be filed in accordance with 


this section, unless sepurate copies of 
such material are required to be filed as 
an amendment of such registration 
statement. 

17. By revising paragraph (a) of $ 240. 
14c-2 to read as follows: 

$ 240.14c-2 Distribution of information 
statement. 

(o) In connection with every' annual or 
other meeting of the holders of a class of 
securities registered pursuant to section 
12 of the Act, including the taking of 
corporate action with the written 
authorization or consent of the holders 
of a class of securities so registered, the 
issuer of such securities shall transmit a 
written information statement 
containing the information specified in 
Schedule 14C (§ 240.14C-101 of this 
chapter) or a written information 
statement included in a registration 
statement filed under the Securities Act 
of 1933 on Form S-4 or F-4 $ 239.25 or 34 
of this chapter) and containing the 
information specified in such Form, to 
every such security holder who is 
entitled to vote or give an authorization 
or consent in regard to any matter to be 
acted upon and from whom a proxy, 
authorization or consent is not solicited 
on behalf of the management of the 
issuer pursuant to section 14(a) of the 
Act: Provided\ however That in the case 
of a class of securities in unregistered or 
bearer form, such statements need be 
transmitted only to those security 
holders whose names are known to the 
issuer. 


18. By revising paragraph (e) of 
5 240.14c-5 to read as follows: 

§ 240.14c-5 Filing of InformaUon 
statement. 


(e) Notwithstanding the foregoing 
provisions of this section, any 
information statement or other material 
included in a registration statement filed 
under the Securities Act of 1933 on Form 
S-14. S-4, or F-4 (§ 239.23. 25 or 34 of 
this chapter) shall be deemed filed both 
for the purposes of that Act and for the 
purposes of this section, but separate 
copies of such material need not be 
furnished pursuant to this section, nor 
shall any fee be required under 
paragraph (a) of this section. However, 
any additional material used after the 
effective date of the registration 
statement on Form S-14, S-4 or F-4 shall 
be filed in accordance with this section, 
unless separate copies of such material 
are required to be filed as an 
amendment of such registration 
statement. 


PART 249— FORMS. SECURITIES 
EXCHANGE ACT OF 1934 

19. By revising paragraph (a)(4) of 
Item 7 and adding Instructions to Item 7 
of Form 8-K described in $ 249.308 to 
read as follows: 

§ 249.308 Form 8-K. for current reports. 

# • • • • 

Item 7. Financial Statements and Exhibits. 

• • • • • 

(a) 

(4) If it is impracticable to provide the 
required financial statements for an acquired 
business at the time the report on Form B-K is 
filed, the registrant should (i) so indicate in 
the Form 8-K report; (ii) file such of the 
required financial statements as are 
available: (iii) state when the required 
financial statements will be Tiled; and (iv) Tile 
the required financial statements for an 
acquired business under cover of Form 8 as 
soon as practicable, but not later than 60 
days after the report on Form 8-K must be 
filed. In such circumstances, the registrant 
may, at its option, include unaudited financial 
statements in the initial report on Form 8-K. 

Instructions 

1. Requests for further extensions of time 
for filing the required financial statements 
will not be considered. 

2. During the pendency* of on extension 
pursuant to this paragraph, registrants will be 
deemed current for purposes of their 
reporting obligations under section 13(a) or 
15(d) of the Securities Exchange Act of 1934. 
With respect to filings under the Securities 
Act of 1933. however, registration statements 
will not be declared effective and post¬ 
effective amendments to registration 
statements will not be declared effective. In 
addition, offerings should not be made 
pursuant to effective registration statements, 
or pursuant to Rules 505 and 506 of 
Regulation D (5 5 230501 through 506 of this 
chapter), where any purchasers are not 
accredited investors under Rule 501(a) of that 
Regulation, until the required audited 
financial statements are filed: Provided, 
however, that the following offerings or sales 
of securities shall not be affected by this 
restriction: 

(a) Offerings or sales of securities or upon 
the conversion of outstanding convertible 
securities or upon the exerase of outstanding 
warrants or rights; 

(b) Dividend or interest reinvestment plans; 

(c) Employee benefit plans; 

(d) Transactions involving secondary 
offerings; or 

(cj Sales of securities pursuant to Rule 144 
(5 230.144 of this chapter). 

• •••• 

(Sees. 5. e. 7.10.19(a). 48 Slat 77. 78. 81, 8 & 
secs. 204, 205. 209. 48 Slat 906. 908: secs. 7. 8. 
68 Slat 684. 085: sec. 1. 79 Slat 1051: sec. 
308(a)(2). 90 Slat 57: 15 U.S.C. 77e. 77f. 77g. 
77j, 775(h): secs. 14(a). 14(c). 23(a). 48 Slat 
895. 901: sec. 203(a). 49 Stat 704: sec. & 49 
Stal. 1379: sec. S. 78 StaL 56». 570; sec. 18, 89 
Stat. 155:15 U.S.C. 78n(a). (c). 76w(a)) 

I tilled April 23.1985. 
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By the Com minion 
John Wheeler. 

Secretary. 

|FR Doc 1*5-10577 Filed S-3-65; 5:45 am| 

BILLING COOi 


17 CFR Parts 230 and 239 

(Releas# Nos. 33-6579; 34-21963; FR-19; 
Fils No. S7-21-641 

Business Combination Transactions; 
Adoption of Registration Form; 

Foreign Registrants 

agency: Securities and Exchange 
Commission. 

action: Final rules. 

summary: The Commission announces 
the adoption of s new form to be used to 
register securities under the Securities 
Act of 1933 in connection with business 
combination transactions involving 
foreign private registrants. The form 
applies the principles of the integrated 
disclosure system to disclosure in the 
context of mergers and exchange offers. 
The form is designed to improve the 
effectiveness of the business 
combination prospectus by requiring 
that information be presented in a more 
accessible and meaningful format 

oates: Effective Date: The Form F-4 
and the amendments to Rule 145 are 
effective July 1.1965, for all documents 
Filed on or after that date with respect to 
transactions begun thereafter. 
Compliance Date : Registrants are 
permitted, however, to use Form F—1 
immediately upon publication in the 
Federal Register. 

FOR FURTHER INFORMATION CONTACT: 

Carl T. Bodolus (202) 272-3246. or Martin 
L Meyrowitz (202) 272-3250. Office of 
International Corporate Finance. 
Division of Corporation Finance. 
Securities and Exchange Commission. 
450 Fifth Street NW.. Washington, D.C. 
20549. 

SUPPLEMENTARY INFORMATION: Form F- 
4, as adopted, is available for 
registration under the Securities Act of 
1933 (“Securities Act") * 1 * * of securities 
issued by certain foreign private 
issuers f in: (i) Transactions of the type 
specified in Rule 145(a):* (ii) mergers in 


* IS U-S.C 77*-77*« (lies and S ipp V 1. at 
amended by Business Regulatory Reform Acl of 
l«a: Pub. L Na 97^281, section V*dJ. 06 SUL 1121 
(19S2I 

1 Ai defined la Rule 406 (17 CFR 23U405). 

*17 CFR 230145. The transactions opeciTksd tn 
Rult 145 include curtain reclassifications merger*, 
consolidations and Imnafem of minU. 


which the applicable law would not 
require the solicitation of the votes or 
consents of all of the security holders of 
the company being acquired; (iii) 
exchange offers for securities of the 
issuer or another entity; and (iv) reoffers 
and resales of securities registered on 
this Form. Form F-4 employs the 
principles underlying the integrated 
disclosure system developed for foreign 
private Issuers. Thus, the Form permits 
incorporation by reference of 
information from reports filed pursuant 
to the continuous reporting requirements 
under the Securities Exchange Act of 
1934 ("Exchange Act") 4 * * generally to the 
same extent as is permitted when a 
foreign private registrant registers 
securities under the Securities Act in a 
primary offering not involving a 
business combination. In addition, the 
Commission is adopting an amendment 
to Rule 145(a)(2) under the Securities 
Act # to codify a prior staff 
interpretation. In a separate release 
published today, the Commission is 
further adopting a parallel form for use 
by domestic registrants. Form S-4, 
together with a number of other 
amendments to certain rules which also 
have application to Form F-4 (the "Form 
S-4 Release").* 

I. Executive Summary 

The Form S-4 Release contains an 
extensive discussion of Form S-4, as 
adopted, including the changes from the 
Form as proposed. Since Form F-4 is the 
counterpart for foreign private issuers to 
Form S-4. the discussion in Form S-4 
Release may be helpful in understanding 
the operation of Form F-4. 
Commentators generally supported the 
Commission's effort, and the 
Commission is adopting Form F-4 
substantially as proposed. 7 * 


• 15 US.C 7Ns-76kk (1076 and Supp. V r«1|. at 
amended by Act of June A1963. Fob L No. 96-34, 

97 Stat. 205 (1963). 

•17 OR 230.14S(«H2). 

•Retail* No. 33-6579 (April 23.1965). The 
Commission also adopted amendment* toe (1) Rule 
3-06 of Regulation S-X (17 CFR 2103-055. (2) ttciDa 
502.512 and Ml of Regulation 8-K (17 OR 229.502. 
512. 001): (3) Rules 145. 406. 463. 464 473. 475a and 
477 under the Securities Act (17 CFR 230145, 406. 
463 464. 473. 475*. 477* (4) Rules 14*0.14o-6, 14c-2 
And 14c-6 under the Exchange Act (17 CFR 24014a- 
3.14a-6t 14c-2,14o-5). end (5) Form 6-K under the 
Exchange Act (17 CFR 249.306). To the extent that 
these rules have specific application to Form F-4. 
the rule amendment* la Release No 33-6375 so 
reflect. 

1 Rrlease No 33-6535 (May 9.1964) (49 FR 20652). 
The Commission received 5 comment letter* 

addressing solely proposed Form F-4. Forty-three 
comment tetters concerning proposed Form S-4 

*rrr also received- As was indicated to the Form F- 

4 proposing release, the comments received on the 

proposals in the Form S-4 proposing release were 

considered In connection wifh the actions taken 

today wifh respect to Form F-4. All the comment 


Form F-4 extends the principles of 
integrated disclosure to all business 
combination registration statements 
The integrated disclosure system, on 
which Forms F-4 and S-4 are both 
based, proceeds from the premise that 
investors in the primary market need 
much the same information as investor* 
in the trading market. Integration also 
specifies the manner in which 
information should be delivered to 
investors. The Commission implemented 
the integrated disclosure system by 
adopting the three tiered registration 
system of Forms S-l, S-2,* and S-3 • for 
domestic and certain foreign issuers, 
and by adopting a separate system. 
Forms F-l , 10 F-2, 11 and F-3, ,f for certain 
foreign private issuers eligible to use 
Form 20-F. IJ The integrated disclosure 
system for foreign private issuers was 
adopted primarily because the 
registration and reporting requirements 
for foreign private issuers under the 
Exchange Act are significantly different 
from those for domestic issuers. 14 
Another reason for the separate system 
was the desire of foreign registrants and 
other public commentators to ensure 
that future amendments intended 
primarily for domestic registrants are 
considered in the light of the different 
circumstances of foreign registrants. 1 

Like Form S-4. the prospectus 
requirements of Form F-4 are divided 
into four sections. The first section calls 
for information about the transaction 
which will be presented in the 
prospectus In all cases, and which is 
designed to make the complex 
transactions that typify business 
combinations more easily understood by 
investors. The next two sections speedy 
the information about the entities 
involved and prescribe different levels 
of prospectus presentation and 
incorporation by reference depending 
upon which form under the Securities 
Act the companies could use in making 
a primary offering of their securities. 


letter* and a luminary of tha commrnti prepare by 
It* staff ana available lor impaction and copy r* 
at th* Co«nmi**fon’» Public Reference Room. 450 
Fifth StraeL NW. Wsshirtfoa, DC 20640 (jFite 
No. S7-21-64). 

•17 CFR 239.11 and 12. respectively. 

•17 CFR 239.13. 

*17 OR 239.31 

11 17 CFR 239l32. 

“17 CFR 23033. 

“17 CFR 240230. 

u Foe a discussion of thaaa rule* and forms «cd 
their development. including the Commission'» 
rational* and obfretivef regarding various aspects 
of tha integrated disclosure system for foreign 
private issuer*, see Release Nos. 33-6360 
(November 20. 1961 (46 FR 56511). 33-63C1 
(November 20. 1961) (46 FS 56505). sod 33-6362 
(November 20. MSIl (46 IR 58507) 
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'flir last section sets forth the 
rrqii rements as to voting and 
swn.igement information. All voting, 
information must he presented in the 
prospectus, while the amount of 
prospectus presentation for management 
information, like company information, 
depends on which form can be used in a 
primary offering, other than a business 
combination transaction. 

The F-l-2-3 approach in Form F-4 
reflects the premise that decisions made 
in the context of business combination 
transactions and those made otherwise 
in the purchase of a security in the 
primary or trading markets are 
substantially similar. At the same time, 
the Commission recognizes that there 
ore significant differences. In particular, 
business combination decisions are not 
of th<- same volitional nature as other 
investment decisions. Moreover, 
mergers typically may result in a change 
in security ownership as a consequence 
of inaction. 

To address the differences in the 
nature of the investment decision, 
special provisions were included in the 
Form First, a specifically tailored item 
covering risk factors, ratio of earnings to 
fixed charges, certain per share data 
and other information must be presented 
in thp prospectus regardless of the level 
of disclosure available to the companies 
involved. This item, as adopted, has 
been expanded to reflect commentators* 
suggestions that the item should include: 
(1) Certain additional financial data: 
md (2) information about regulatory 
approvals. 

While the item highlights certain 
information discussed more fully 
elsewhere in the prospectus, or in 
documents incorporated by reference 
therein, it is not intended to be a 
summary of all material information 
concerning the transactions and the 
parties thereto. In the case of F-3 
companies, where company and 
management information, including 
historical financial statements, is not 
presented in the prospectus, such 
information will have been widely 
disseminated in the market by means of 
the company's Form 20-F. Therefore, 
this information need not be reiterated 
in the business combination prospectus 
and, as discussed below, need be 
furnished only upon request. As to other 
companies, the historical financial 
itdtcments and other company 
Information will be presented In the 
pro&pectus. 

Second, the Form establishes a 
minimum time period if incorporation by 
reference is used. The time period is 
^signed to allow for dissemination of 
dements incorporated by reference to 
^questing security* holders on a timely 


basis. The proposed Form would have 
required that, where incorporation by 
reference is relied upon to take the place 
of presentation in the delivered 
document, the prospectus either. (1) Be 
sent at least twenty business days in 
advance of the date of the meeting of 
security holders or the date of the final 
investment decision, or (2) be 
accompanied by the documents from 
which information is incorporated. 

Commentators generally supported 
the concept of the twenty business day 
period and the adopted Form requires 
the prospectus to be sent prior to the 
proposed twenty business day period 
where incorporation by reference is 
used. In commenting on Form S-4. 
however, concern was expressed that 
the alternative of delivering documents 
incorporated by reference could result in 
a cumbersome and unreadable 
prospectus because of the potential 
multiplicity of documents delivered. 
Accordingly. Form S-4 as adopted 
provides a compromise and. in order to 
be consistent. Form F-4 includes the 
same revision. Registrants may still 
proceed faster than the twenty day 
period if allowable under applicable 
law, but if they wish to do so, they must 
furnish the required information to 
security holders at the F-l level. The 
same quantum of information will be 
delivered as was provided in the 
proposal's alternative, but the F-l 
alternative provides a more readable 
format. 

If, the registrant files in a timely 
manner, it may incorporate information 
by reference, and the information so 
incorporated need only be furnished 
upon request The Commission has 
added a legend to encourage security 
holders to request the incorporated 
documents promptly and an 
undertaking 14 to require the registrant to 
respond within one business day by first 
class moil or other equally prompt 
means. The Commission recognizes that 
such an undertaking, while identical to 
that in Form S-4. may not provide 
security holders with as much time to 
obtain the information incorporated by 
reference as it would if the registrant 
were a domestic issure. The principal 
reason for this is the potential delay 
caused by international mails. To reduce 
potential time delays and to ensure the 
availability of documents incorporated 
by reference, the Commission is 
requiring an additional undertaking that 
foreign registrants arrange or provide for 
a facility in the United States solely for 
the purpose of receiving and responding 
to security holder requests for 


"Sw Item ZStb) of Form M 


documents incorporated by reference. 

By doing this, foreign registrants will be 
as accessible as. and able to respond in 
a similar manner to. domestic 
registrants. 

In addition to these disclosure and 
timing measures, the Commission 
directed particular commentator 
attention to whether other possible 
alternatives, involving greater degrees of 
delivery of information, would be 
appropriate in view of the nature of the 
investment decision involved in 
business combination transactions. 
Commentators rejected the alternatives 
and favored the Form F-4 approach. 

The one respect in which some 
commentators expressed reservations 
about the full streamlining afforded by 
the proposed Form was in the area of 
contested exchange offers. More than 
half of the commentators who directed 
specific comments to exchange offers, 
however, supported the F-4 approach. 11 
Moreover, some concerns were directed, 
at least in part, to the timing aspects of 
exchange offers which were not 
addressed in the proposed Form F-4. 

Form F-4 implements 
Recommendation Eleven of the 
Commission’s Advisory Committee cn 
Tender Offers (“Advisory 
Cummittee"}, , *ane of the 
recommendations intended to: (1) 

Lessen the regulatory disincentives tc 
using securities as consideration in a 
tender offer, and (2) promote the 
equivalency of cash and exchange 
offers. Recommendation Eleven 
addresses disclosure in exchange offers, 
recommending that the approach of the 
integrated'disclosure system be used for 
exchange offers. As noted in the 
proposing release, the inclusion of 
exchange offerings in Form F-4 does not 


"Of town e. form F-4 mnVri clear that 
transactions subject la (ha William* Act (sections 
13(d|*{f) and 14(d) <0 of the Exchange Act. IS If S C 
7Bm[d) (f), 7&a(dH0 (1W2I1. must comply with that 
statute and (he regulation* thereunder With respect 
to merger*, the Commission noiet that any 
accelerated timing mint comply with applicable 
law. In a recent cate, the Delaware Supreme Court 
stated diet \ , . in an appropriate case, an 
otherwise candid proxy statement may be so 
untimely as to defeat its purpose of meeting the 
needs of a fully informed electorate." Smith r. Van 
Corkum. No Z5& 1982. sJtp op at 74 (Del. (an. 27. 
tOSS) opinion revised, March 14.1885. In this regard 
tne language in the proposed Genera! Instruction 
A 2. relating to compliance with applicable law has 
been deleted as unnecessary. 

"Advisory Committee on Tender Offers Report 
on Recommendations ( “Report") (July, 19B3J. The 
Advisory Committee was established by the 
Commission to examine the tender offer process 
and other techniques for acquiring control of public 
issuers and to recommend to the Commission 
legislative and/or regulatory changes the Committee 
considered appropriate or necessary. So? Release 
No. 34-16528 (February 25. 10(13} FR 0111). 
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affect the timetable for exchange offers. 
Timing for exchange offers is the subject 
of Recommendation Twelve which 
would permit an exchange offer to 
commence on the date the preliminary 
registration statement is Tiled, rather 
than the effective date of the registration 
statement. If adopted. Recommendation 
Twelve would put exchange offers on 
the same timetable as cash offers.’ 9 The 
Commission wishes to emphasize that 
Recommendation Twelve is not being 
implemented with adoption of Form F -A. 
Moreover, the Form as adopted contains 
an instruction and an undertaking which 
ensure that Form F-4 cannot be used for 
this purpose. 50 

The principal differences between 
proposed Forms F-4 and S-4 are in the 
sections specifying the information 
required with respect to the registrant 
and the company to be acquired. Since 
proposed Form S-4 is based on the 
integrated disclosure system for 
domestic issuers, the basic Exchange 
Act filings relied upon are Forms 10-K, 51 
10-Q 55 and 8-K, 25 proxy statements and 
annual reports to shareholders. The 
basic documents in the integrated 
disclosure system for foreign private 
issuers are Forms 20-F and 6-K. 24 Those 
foreign private issuers eligible to use 
Form 20-F are exempt from the proxy 
solicitation provisions of Section 14 and 
from all of the provisions of section 16 of 
the Exchange Act by Rule 3al2-3 
thereunder. 15 Except for information 
required with respect to or as a result of 
the transaction in which the securities 
are to be issued, the proposed Form F-l 
generally would not require information 
about foreign companies beyond that 
now required by Form 20-F as used in 
the separate integrated disclosure 
system for foreign private issuers. 

tn recognition of the fact that business 
combinations are not restricted by 
national borders, proposed Forms F-4 
and S-4 both contain mutual transitional 
provisions with respect to the 
information to be furnished about the 
company to be acquired when multi- 
national business combination 
tmnsactions are involved. Thus, the 
respective integrated disclosure systems 
will remain substantially intact as to 
target companies. The registrant’s status 
would continue to control whether Form 
F-4 or S-4 is to be used. 


Release No 33-5535 (May 9. 1954) (40 FR 
3«i%2. 20553). 

"See General Instruction F and Item 22(c) o(the 
Farm. 

”17 CFR 249 310 
M 17 CFK 249 30641 
17 CFR 249 308 
*• 17 CFR 249 300 
T ‘ 17 CFR 240 3a 12-3. 


11. Synopsis of the Form 

The following synopsis is intended to 
assist interested parties in their 
understanding of the Form, the 
amendment to Rule 145 and the related 
rule amendments in Release No. 33- 
6578. Attention is directed to the text of 
the Form and amendments for a more 
complete understanding of this 
rulemaking action, including certain 
technical and clarifying changes not 
described below. 

A. A vaihbilily and Use of Form 

Form F-4 is available for the 
registration of securities in connection 
with Rule 145 transactions as well as 
other mergers, exchange offers and 
reoffers or resales of securities 
registered on the Form. 10 In addition, 
registrants that choose to use the 
incorporation by reference feature of the 
Form must send the prospectus twenty 
business days prior to the date of the 
meeting of security holders or. where no 
such meeting is held, the date the 
investment decision becomes final. 55 

B. Business Combinations Involving 
Entities Required to Use Form S-ll 

Consistent with specific requirements 
in Form S-ll and administrative 
practices under Form S-14. special 
disclosure provisions upply to business 
combination transactions involving 
certain real estate entities, described in 
Instruction A of Form S-ll. 59 Form F-4 


"Form F-l will remain available for mergers and 
exchange offers For example, registrants may 
choose to use Form F-l and to have the company 
being acquired prepare its own proxy statement so 
that the company being acquired will assume 
liability for the information in its own proxy 
statement. Of course. Forms F-2 and P-3, which are 
not available for business combination transactions, 
will remain unavailable for such transactions 
because registrants qualifying for use of those forms 
may use the respective Form's disclosure 
approaches through the use of Form F-4. Form F-4 
also will be available for registration of securities in 
connection with issuer exchange offers. 

n Form F-4 also contains two related provisions: 

(a) Five requirement in Item 2 of a legend tn the 
prospectus to inform investors that they need to 
make prompt requests for documents incorporated 
by reference; and 

(b) A requirement in Item 22 for undertaking by 
registrants to (1) respond to requests for documents 
within one business day and furnish the requested 
documents by first class mail or other equally 
prompt means and (2) arrange or provide for a 
facility In the U S for the purpose of responding to 
such requests Where the registration statement 
incorporates by reference documents at the F-3 
level, a request for such documents would include 
documents filed subsequent to the effective date of 
the registration statement up to the date of 
responding to the request ‘Hie undertaking would 
not require delivery of incorporated documents Med 
subsequent to such request 

"General Instruction A of Form $-11 provides 
that the Form shall be used to register securities 
issued by: (it A real estate investment trust as 
defined in section BSC of the Internal Revenue Codr. 


is available to register securities in 
connection with business combinations 
involving such entities and special 
disclosure provisions that apply have * 
been adopted as proposed. 29 

C. Relationship with Exchange Act 
Rules 

The Form F-4 prospectus may serve 
as the proxy or information statement 
used in connection with the transaction 

It would be deemed to meet the 
informational and filing requirements of 
the proxy or information statement rules 
under Section 14 of the Exchange Act 
and Regulations 14A 30 and 14C 51 
thereunder, where applicable to the 
transaction. All other provisions of 
those regulations also apply. 

In addition, General Instruction E.3. of 
the Form provides that if the transaction 
in which the securities being registered 
are to be issued is subject to sections 
13(e), 14(d) or 14(e) of the Exchange Act, 
the disclosure and other provisions of 
those sections and the rules and 
regulations thereunder shall apply to the 
transaction in addition to the provisions 
of Form F-4. Thus, the provision calling 
for the more extensive disclosure will 
prevail, as will the time period and other 
substantive provisions of the Williams 
Act and the Commission’s going private 
and tender offer rules and schedules 
thereunder. 55 


of (U) other issuers whose business*.* are primonl) 
that of acquiring and holding for investment real 
estate or interests in real estate or interrats in othar 
issuers whose businesses are primarily that of 
acquiring and holding real estate or interests in real 
estate for investment 

"See General Instruction 0.2 with respect to the 
acquiring entity and General Instruction C.2 
concerning the entity being acquired. See also 
Release No. 33-5533 (May 9.1954) (49 FR 20552 
20554). 

m \7 CFR 204 14a-1 to 14U-101 

»• 17 CFR 204 14c-! to 14C-101. 

"For example, if the transaction is an exchanx*- 
offer subject to Regulation 14D. the registrant is 
required to disseminate material changes pursuit 
to Rule 14d~4(c) (17 CFR 340 14d-4(<)) The 
relationship between the undertaking to deliver 
incorporated documents (including those Med 
subsequent to effectiveness if the F-3 leva) Is 
elected) and Rule 14d-4(c) is that, if a registrant Hal 
delivered requested documents to security holder* 
and those documents reflect the material change 
this would constitute compliance with Rule 14d- 
4(c). If. however, the documents do not reflect th< 
material change or have not been sent to accunt> 
holders, then the registrant must still comply with 
Rule 14d-4(e). Similarly, if the transaction is an 
exchange offer where the vote passes with the 
tender of shares, then the proxy regulations also 
shall apply to the transaction. Thr Form F-4 Minx 
may be used to satisfy the Schedule 14D-1 (Tender 
Offer Statement. 17 CFR 24014d-100) and. if the 
parties so choose, the subject company's ScheduN 
14D-9 (Tender Offer Soliciatton/Recommend* tx*: 
Statement. 17 CFR 24014d-101) filing obligation 
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Transactions Involving US. and 
Registrants Ineligible to Use 
horm20-f 

New Form S~4 also may be used by 
IllS <tnd foreign private registrants 
■which are not eligible to use Form 20-F 
(when they are involved in business 
[combination transactions. General 
I Instruction C.l(d) of Form F-4 directs 
I ht* registrant to Form $-4 for the 
I information to be provided when such a 
[company is being acquired. Form S-4 
I contains a similar cross-over provision. 

I F, Rule 415 

Registration statements of Form F-4, 

I because they relate to offerings which 
[are continuous over a period of time, are 
I ittbject to Rule 415(a)(1)(viii) (business 
[combination transactions) and. if they 
| are to be used for reoffers or resales, to 
I Rule 415|a)(1)(i) (secondary offerings).” 

Gt neral Instruction F has been added 
I to address situations where the 
I registrant uses Form F-4 for an offering 
| of securities in connection with business 
[combination transactions which will be 
I effected on a delayed basis. In the case, 
[the registrant must furnish information 
[concerning the contemplated 
I transaction(s) and the company(ies) 

I being acquired as of the date of initial 
[effectiveness only to the extent 
[practicable. The required information 
[about the specific transaction(s) and the 
J particular company(ies) being acquired 
| generally must be provided by post- 
| effective amendment. For example, 
where an acquisition will be effected in 
|« multi-step transaction in which there 
hs «in exchange offer followed by a 
[merger, the initial registration statement 
[ would contain a prospectus that 
[includes information about the exchange 
| offer 34 A post-effective amendment 
would have to be Filed to provide 
information with respect to the second 
| step merger. 

I In order to implement the content of 
I General Instruction F. an undertaking 
tas been added to Item 22 of the Form. 
[This undertaking, to file post-effective 
| amendments with respect to 
transactions contemplated after 
effectiveness, is required in addition to 
] the undertakings required by Item 512(a) 
| of Regulation S-K. ,& The new 


m n V CFR 2*UIS|«)tlK4J and Cvfti). In view of Hut 
I l**oion. II was not ne«.rt»ary to include « Rule 41S 
I (\.igf |>ox in Form F-4 at adopted. 

"Where such a second step Hi a muHi alcp 
' •nMctjqn became* probable. However, pro forma 
t oaurial information it required at this poml at to 
I'ffocts of both the exchange offer and the 
I »trp menter 

* \7 CFR 229.512(a). Item 512(a) require* the 

in an offering ol securities pursuant to 
fculr 415 to undertake to update thr prospectus by 
I Putt effective amendment* to reflect: ft) Any 


undertaking will ensure that the use of 
Rule 415 cannot be used to implement 
Recommendation Twelve of the 
Advisory Committee's 
recommendations.* by allowing the use 
of a prospectus supplement to provide 
for the immediate commencement of an 
exchange offer. 

F. Structure of the Form 

The two part structure of Form F-4. 
separating the information which must 
be included in the prospectus (Part I) 
and that which need not (Part II). is the 
same as other Securities Act forms. Part 
I of Forms F-4 and S-4 is divided into 
four separate sections in order to set 
forth clearly the requirements relating to 
the transaction, the companies involved, 
voting and management information. 

1. Information Required in the 
Prospectus—Part I 

a. Information about the 
Transaction—Section A. Section A calls 
for information about the transaction. 
This information must be presented in 
the prospectus instead of incorporated 
by reference. The items in section A 
include: Items 1 and 2. information 
called for by Herns 501 w and 502 31 of 
Regulation S-K: Item 3, risk factors, 
ratio of earnings to fixed charges and 
other information: Item 4. terms of the 
transaction: Item 5. pro formu financial 
information: Item 6. material contacts 
between the companies; Item 7. 
additional information related to 
resales; and Items 8 and 9. information 
called for by Items 509 * and 510 40 of 
Regulation S-K. 

(1) Risk Factors, Ratio of Earnings to 
Fixed Charges and Other Information — 
Item t — Item 3 is adopted with 
modifications and additional items that 
reflect commentators* suggestions. First, 
the item has been redesignated "Risk 
Factors, Ratio of Earnings to Fixed 
Charges and Other Information," to 


prospectus required by section 10(a)(3) of live 
Securities Act ( 2 ) fact* or events anting after the 
affective date of ihe registration statement which 
constitute a fundamental change; and (3) any 
material information with respect to the plan of 
distribution not previously disclosed in the 
registration statement or any material change to 
Information in lbs registration statement The Item 
also requires an undertaking to remove from 
registration by means of a post-effective 
amendment any of the securities being registered 
which remain unsold at the termination of the 
offering. 

••See discussion at page It, infra. 

" 17 CFR Z2& 501 (forepart of registration 
statement and outside front cover page of 
prospectus). 

*•17 CFR 229 502 (inside front and outside back 
cover page ol prospectus). 

*• 17 CKR 229.509 (interest* of named experts and 

counsel k 

• 17 CFR 229.510 (disclosure of Commission 
position on indemnification). 
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clarify that the information set forth in 
this part of the prospectus is not a 
summary of all material information 
concerning the transaction. The item 
requires the registrant to furnish 
information required by Item 503 of 
Regulation S-K; 41 the name and address 
of the subject entities; a brief 
description of business and properties; a 
brief description of the transaction; 
certain comparative per share data; 
exchange rate information; a statement 
concerning dissenters* appraisal rights; a 
statement comparing the percentage of 
outstanding voting shares held by 
directors, officers and their affiliates; the 
vote required for approval; and a brief 
statement regarding the tax 
consequences of the proposed 
transaction . a 

In addition. Item 3 requires a 
statement as to whether any regulatory 
requirements other than the U.S. federal 
securities laws, must be complied with 
or approvals must be obtained in 
connection with the transaction, and if 
so. the status of such compliance or 
approvals. Finally, a requirement has 
been added in Item 3(d) to furnish the 
information required by Item 8 of Form 
20-F (condensed financial data for five 
year trend information) for (t) the 
registrant; (2) the company being 
acquired; and (3) if material with respect 
to the registrant, pro forma data giving 
effect to the transaction. 43 As a result of 
this change, the time period 
requirements for the comparative per 
share data and equivalent per share 
data have been revised to reflect that 
the Item 8 time periods provide the basis 
for such comparative data. 

(2) Terms of the Transaction—Item 
4.—Item 4 calls for a description of the 
terms of the transaction, including 
information about the acquisition 
agreement, reasons for the transaction, 
description of securities and differences 
in the rights of security holders. This 
item as adopted reflects several changes 
from the proposal in response to 
commentator suggestions. 

Proposed Form F-4 would have 
allowed registrants eligible to use Form 
F-3 to incorporate by reference the 
description of the securities being issued 
in the transaction if the same securities 


41 17 CFR 229 503 (summary information, risk 
factors and ratio of earnings to fined charges). 

°ln view of the complexity of ihe tax 
consequences of certain business combination 
transactions, revised Item 3|i) permits registrants to 
provide, where appropriate, only a cross reference 
to the information furnished pursuant to Item 4 of 
the Form. 

° Where F-2 or F-t companies arc involved, this 
information is required to be presented pursuant to 
other items of the Form. 
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are registered under the Exchange Act. 
The adopted item changed the 
conditions under which the description 
of securities may be incorporated by 
reference to require not only that 
securities of the same class as those 
being offered must be registered under 
section 12 of the Exchange Act, but also 
that these securities must be listed for 
trading or admitted to unlisted trading 
privileges on a national exchange, or be 
securities for which bid and offer 
quotations are reported on an 
automated quotations system operated 
by a national securities association. 

This change responds to commentators' 
concerns by ensuring that security 
holders receive the description of any 
class of securities that previously has 
not been trading. 

The proposed Form would have 
required disclosure of the effect of the 
transaction on the registrant, the 
company being acquired and the 
existing security holders of both. This 
requirement has been deleted because 
commentators believed disclosure of the 
effect of the transaction would be 
duplicative of the requirement in Item 
4(a)(2) for disclosure of the reasons for 
the transaction. For example, if the 
registrant plans to dispose of substantial 
components or assets of the company 
being acquired, disclosure of such plans 
would be called for pursuant to Item 
4(a)(2). 

Item 4 also was revised to codify 
existing administrative practice in the 
area of investment banking and other 
opinions. The Item requires that if the 
registrant or the company being 
acquired has obtained a report, opinion 
or appraisal from an outside party as to 
the transaction and refers to such 
opinion in the prospectus, then the 
information called for by Item 9(b)(1) of 
Schedule 13E-3 44 must be furnished. 

The Item does not require that such a 
report be obtained or that there be an 
affirmative statement as to whether one 
was obtained. The Item applies only 
where a report has been obtained and 
reference to it Is made in the prospectus. 

In addition, pursuant to 
commentators' suggestions, a 
requirement to furnish a brief statement 
ns to the accounting treatment of the 
transaction has been added. This item 
will elicit disclosure as to whether the 
proposed acquisition will be accounted 


♦•1? CFR 240 13e-100 Of mum*, the person 
rendering inch opinion would be nn exprrt within 
the meaning of section 7 of the Securities Act and. 
accordingly, would be required lo furnish the 
required consent. Moreover, a requirement to 
furnish the report, opinion or appraisal at an exhibit 
lo the registration statement, if it hat been 
referenced in the prospectus. has hren added in 
Item 21(c) of Form F-4 


for as a purchase transaction or a • 
pooling of interests transaction. 

Finally. Item 4(b) of the proposed 
Form would have required incorporation 
by reference of the acquisition 
agreement into the prospectus and an 
undertaking that the agreement be 
furnished, without charge, by first class 
mail or other equally prompt means, to 
security holders that request it. In this 
regard, the Commission solicited 
comment as to whether it should: (1) 
Give guidance as to which of the 
provisions of the acquisition agreement 
registrants should discuss pursuant to 
Item 4(a)(1): and (2) in keeping with its 
goal of streamlining disclosure, take 
further steps to discourage delivery of 
the acquisition agreement. 
Commentators generally supported the 
incorporation by reference requirement, 
but indicated that timely delivery of the 
acquisition agreement to requesting 
security holders would be essential to 
the adequacy of the requirement. 
Commentators did not believe any 
further steps are appropriate in this 
area. The Commission agrees and has 
adopted Item 4(b) with the one 
modification that the undertaking to 
furnish the agreement has been deleted 
because it is duplicative of the new 
undertaking added as Item 22(b). 46 

(3) Pro Forma Information—Item 5.— 
This Item has been adopted as 
proposed. The pro forma financial 
information relating to the transaction 
pursuant to which a Form F-4 is filed, 
like other transaction information, must 
be presented in the prospectus and may 
not be incorporated by reference. 
However, pro forma information relating 
to other business combinations besides 
the transaction pursuant to which this 
registration statement is filed is treated 
like company information and. 
therefore, may be presented in the 
prospectus or. if already filed, 
incorporated by reference therein. This 
Item has been adopted as proposed. 

(4) Materia! Contacts Between 
Companies—Item 6 .—Item 6 of Form F- 
4. which has been adopted as proposed, 
calls for information relating to any 
past, present or proposed material 
contracts, negotiations, transactions or 
similar contacts between the registrant 
and the company being acquired. The 
Item is designed to elicit information 
about (1) possible conflicts of interest 
and (2) facts relating to transactions 
such as pre-takeover transactions or 
purchases by the registrant of significant 
blocks of the securities of the company 
being acquired. 


44 Srr discussion at fn. 15. infra 


(b) Information About the 
Registrant-Section B. (1) Reporting 
Companies, —As indicated previously 
the principal differences between Forms 
F-4 and S-4 are in the sections 
specifying the information to be 
disclosed concerning the companies 
involved, each relying on the respective 
integrated disclosure systems adopted 
for foreign and domestic issuers. 

If a registrant is subject to either 
sections 13 or 15(d) of the Exchange Act. 
the information it would have to present 
in the prospectus about itself is the same 
as required by Form F-l. F-2 or F-3 44 if 
it were making a primary offering of 
securities not involving a business 
combination. Registrants eligible to use 
Form F-2 or F-3 are not required to 
present information at the most stream 
lined level available, but may elect 
instead to comply with provisions of (he 
Form calling for greater prospectus 
presentations. 

General Instruction D explains the 
operation of the three-tier system in the 
context of the registrant on Form F-4 
and. as adopted, reflects certain 
clarifying changes. 

(2) Non-Reporting Companies. —For 
registrants that are not subject to the 
reporting requirements of the Exchange 
Act. Form F-4 requires disclosure of 
company information at the level 
prescribed by Form F-l. The majority of 
the commentators supported this 
approach and these requirements have 
been adopted as proposed. In the 
proposing release, the Commission also 
sought comments as to whether non¬ 
reporting foreign registrants should be 
provided a different level of disclosure. 
e.g.. Item 17 of Form 20-F financial 
statements. Those commentators 
specifically addressing this point 
favored the Item 17 approach. Non¬ 
reporting foreign registrants making a 
primary' offering other than a business 


•• Application of the Form S-3 level Includes thr 
forward incorporation feature of that Form. /.*. thr 
incorporation by reference of subsequently filed 
Exchange Act reports, including all reports filed 
subsequent lo thi effectiveness of the registration 
statement and prior to the termination of the 
offering As the Commission noted in proponing 
Form S-3. however 

Despite the fact that subsequently filed 
periodic reports under the Exchange Act are 
incorporated by reference into a Form S-3 
prospectus, registrants should be aw,ire that they 
may be requirisJ to amend the prospectus if thr 
information actually presented therein has 
become materially false and misleading by 
reason of subsequent events that are reported in 
the incorporated F\i_h*nge Act documents 
See. Release No 33-4331. (August 5 1951 )|45 FR 
41902} at fn 54. Form F-4 registrants who elect the 
F-3 level for either entity should be similarly 
mindful with respect to information aclually 
presented in the prospectus delivered m Conner 
with Ihe transaction. 
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combination, however, would be 
required to furnish Item 18 of Form 20-F 
financial statements. To achieve 
consistency with the integrated 
disclosure system, the Commission has 
determined not to adopt this concept. 

c. Information About the Company 
Being Acquired—Section C. The 
following discussion assumes the 
company being acquired is another 
foreign private issuer eligible to use 
Form 28-F. If the company being 
acquired is not such a company, the 
registrant shall present information 
about such other company pursuant to 
Instruction C of proposed Form S-4. 

(1) Reporting Companies.— Form F-4 
generally provides for the same 
prospectus presentation about a 
reporting company being acquired that 
would be required by Form F-l, F-2, or 
F-3 were such company making a 
primary offering of securities not 
involving a business combination. Thus, 
Form F-4, for the most part, requires 
registrants to provide information about 
th.? company being acquired as if that 
company were the registrant. 

(2) Non Reponmg Companies. —Form 
F-4 allows registrants to elect to provide 
inr rmation about non-reporting 
companies being acquired either at the 
annual report on Form 20-F level or at a 
leaser level depending upon the extent 

to which audited financial statements 
are available. With respect to financial 
itatement requirements, this approach 
reflects o change from the proposal, 
which is discussed below. The 
Commission believes that these revised 
requirements strike a more appropriate 
balance between the cost of collecting 
and processing information not 
previously developed, and disclosure to 
investors. 

Proposed Form F-4 would have 
required non-reporting companies being 
acquired to provide audited financial 
statements for the periods required to be 
pr**sented by Rule 3-05 of Regulation S- 
X" In addition, the proposed Form 
earned over the provisions of Item 15 of 
Schedule 14A "that such financial 
statements need be certified °only to 
the extent practicable, but that reoffers 
to the public by any person who is 
deemed an underwriter within the 
meaning of Rule 145(c) would be 
prohibited until the required certified 
statements are provided. 


" Onerafly. Rule 3-06 require* audited financial 
for one. two or three years regarding a 
tf'^ineat that It being acquired depending upon the 
relative size of the acquisition. 

CPR 240 

** In the revised Form F-l requirement* the word 
' rriifted** has been changed to M atoditecf* for 
consistency. 


Pursuant to commentator suggestion 
that some minimum level of disclosure 
should be required in the Form as to 
both entities, the financial statement 
requirements of Form F-4 with respect 
to non-reporting companies being 
acquired have been changed. Thus, Item 
17(b)(5) provides that a non-reporting 
company being acquired must provide 
three year financial statemcnls as would 
have been required to be included in an 
annual report of Form 20-F hod the 
company being acquired been required 
to prepare such a report. The balance 
sheet for the year preceding the latest 
full fiscal year and the income 
statements for the two preceding years, 
however, need not be audited if they 
have previously not been audited. In 
addition, any interim financial 
statements required by Item 3-19 of 
Regulation S~X 40 also must be 
furnished. Furthermore, the financial 
statements required by Item 17(b)(5) 
need only comply with the 
reconciliation requirements of Item 17 of 
Form 20-F to the extent audited. 

d. Voting and Management 
Information—Section D. (1) Voting 
Information .—If a proxy, consent S1 or 
authorization is to be solicited. Form F-4 
requires registrants to present in the 
prospectus information concerning: (1) 
The vote needed for approval. (2) 
dissenters' rights of appraisal, (3) 
revocability of proxies. (4) Interest of 
certain persons in the transaction. (5) 
persons making the solicitation, and (6) 
the registrant's relationship with 
independent public accountant. In the 
absence of a solicitation, the Form 
requires prospectus presentation of 
information about: (1) The date of the 
shareholder meeting. (2) the vote 
required for approval. (3) dissenters* 
rights of appraisal. (4) the registrant's 
relationship with independent public 
accountants, and (5) a statement that 
proxies, consents or authorizations are 
not being solicited. These requirements 
have been adopted as proposed, except 
that Item 19 has been revised to make 
clear which provisions are not 
applicable in the case of exchange 
offers. 

(2) Management Information .— 
Whether or not proxies are to be 
solicited. Form F-l requires information 


“17 CFR 210.3-19. 

M In a content solicitation. the 20 business day 
period discussed. infm. opera tat to require the 
regia Irani to sand the prospectus lo security holders 
20 day* In advance of the date on which such 
content* may be used to effect the transaction, 
rather than 20 day* in advance of the date on which 
the requisite contents may be received by the 
soliciting perty. This procedure considers the 
possibility of revocation for consents and 
establishes a fined dutc foe calculation of the 20 
business day period in this contest. 


concerning voting securities and the 
principal holders of such shares ** with 
respect to all directors and executive 
officers of both entities and. with regard 
to the directors and executive officers of 
the surviving or acquiring company, 
information about directors and 
executive officers,” remuneration and 
options.* 4 and interest of management* 
in certain transactions.** The form 
permits incorporation by reference of 
management information to the same 
extent as would be permitted in a 
primary offering not involving a 
business combination under Forms F-l, 
F-2 and F-3. 

2. Information Not Required in the 
Prospectus—Part 11 

Part 11 of Form F-4 prescribes 
information called for by: (1) Item 702 of 
Regulation S-K *• indemnification of 
directors and officers: (2) Item 801 of 
Regulation S-K,* 7 exhibits: and (3) Item 
512 of Regulation S-K,** undertakings. 
This information would be included in 
the registration statement, but could be 
omitted from the prospectus. These 
requirements have been adopted as 
proposed, with the addition of the two 
new undertakings (compliance with 
requests for information incorporated by 
reference and post-effective 
amendments for delayed business 
combinations) and the new exhibit 
requirement for reports, opinions, or 
appraisals materially related to the 
transaction that are referenced in the 
prospectus. 

E. Other Amendments 

1. Corresponding Amendments 

In the Form S-4 Release, the 
Commission also adopted corresponding 
amendments to Rule 3-05 of Regulation 
S-X. Items 502. 512 and 601 of 
Regulation S-K, Rules 406. 463. 464. 473. 
475a and 477 under the Securities Act 
and Rules 14n-3.14a-6.14c-2 and 14c-5 
under the Exchange Act. These 
amendments are necessitated by 
rescission of Form S-15 and its 
replacement with Forms S-4 and F-4. 
The changes delete references to Form 
S-15 and. where appropriate, replace 
them with references to Forms S—I or F- 
4. To avoid duplication the amendments 


•* Hem 5 of Schedule 14A. However, the 
information specified in ll«m 4 of Form 20-F nr-ay b« 
provided in hew of ihe information required by 
paragraphs (d) and (e) of Hem 5 of Schedule 14A. 

M Hem 10 of Form 20-F. 

M Items 11 and 12 of Form 30- P. 

•• Hern 13 of Form 20-F 

M 17 CFR 229.702. 

• ? 17 CFR 229.601. 

M 17 CFR 229.512. 
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necessitated by Form F-4 are included 
in the Form S-4 release. 

2. Item 502 of Regulation S-K 

In addition to the corresponding 
amendments noted above, a clarifying 
amendment to Item 502 of Regulation S- 
K also has been adopted in the Form S-4 
Release. The amendment clarifies that 
the undertaking required of registrants 
to send documents that are incorporated 
and not delivered extends to beneficial 
owners. 

3. Amendment to the Rule 145 
Exception for Change of Domicile 

The Commission has also adopted an 
amendment to paragraph (a)(2) of Rule 
145 “ to make clear that the change of 
domicile exception does not apply when 
a change of national jurisdiction is 
involved. This amendment codifies prior 
staff interpretations. 

Statutory Authority 

The Commission is adopting Form F-4 
and the related amendments pursuant to 
sections 5. 6. 7,10 and 19(a) of the 
Securities Ac! and sections 14(a). 14(c) 
and 23(a) of the Exchange Act. 

As required by section 23(a) of the 
Exchange Act. the Commission has 
specifically considered the impact that 
the rulemaking actions revising 17 CFR 
Parts 230 nnd 239 taken pursuant to the 
various provisions of the Exchange Act 
would have on competition and hus 
concluded that they would impose no 
significant burden on competition not 
necessary or appropriate in furtherance 
of the purposes of the Exchange Act, 

Final Regulatory Flexibility Analysis 

This final regulatory flexibility 
analysis, which relates to Form F-4. has 
been prepared in accordance with 5 
U.S.C. 004. The corresponding Initial 
Regulatory Flexibility Analysis is 
contained in the proposing release 
(Release No. 33-8535. May 9.1984 (49 FR 
20852)). 

The Need for and Objectives of 
Form F-4 

The Form is designed to improve the 
effectiveness of the business 
combinations prospectus by requiring 
that information be presented in a more 
accessible and meaningful format, and 
to simplify the registration of securities 
issued in such transactions. The 
Commission is implementing these 
objectives by applying to business 
combination transactions the principles 
of the foreign integrated disclosure 
system developed in the context of 


**t" CFK230 145UM2) 


primary offerings of securities. Thus, 
information about the companies 
involved is presented in. delivered with, 
or incorporated by reference into, the 
prospectus to the same extent as 
provided when such companies are 
making primary offerings. The Form, 
together with Form S-4. replaces Form 
S-15 under the Securities Act of 1933 
(“Securities Act”) and is available for 
the registration of all business 
combination transactions, including 
exchange offers previously registered on 
Forms S-l and F-l under the Securities 
Act 

Issues Raised by Public Comment 

No commentators referred to the 
Initial Regulatory Flexibility Analysis in 
commenting on proposed Form F-4. 

Significant Alternatives 

Form F-4 is modeled on the disclosure 
requirements contained in Forms F-l, 
F-2 and F-3. the basic forms under the 
Commission's integrated disclosure 
system for foreign private issuers. The 
Form reflects the conclusion that the 
integrated disclosure system and its 
benefits are similarly appropriate in the 
context of business combinations. The 
Commission does not believe that other 
alternatives for foreign private issuers, 
including use of a performance rather 
than a design standard, or exempting 
small entities from all or part of the 
requirements of the Form would be 
consistent with the Commission's 
statutory mandate to protect investors. 

List of Subjects 

17 CFR Part 230 

Advertising. Confidential business 
information. Investment companies. 
Reporting and recordkeeping 
requirements. Securities. 

17 CFR Part 239 

Reporting and recordkeeping 
requirements. Securities. 

III. Text of Amendments 

In accordance with the foregoing. Title 
17. Chapter D of the Code of Federal 
Regulations is amended as follows: 

PART 230—GENERAL RULES AND 
REGULATIONS, SECURITIES ACT OF 
1933 

1. By revising paragraph (a)(2) of 
§ 230.145 to read as follows: 

4 230.145 Reclassification of securities, 
mergers, consolidations and acquisitions of 
assets. 

« • • • • 

(2) Mergers of Consol Motions. A 
statutory merger or consolidation or 


similar plan or acquisition in which 
securities of such corporation or othei 
person held by such security holders 
will become or be exchanged for 
securities of any person, unless the sole 
purpose of the transaction is to change 
an issuer's domicile solely within the 
United States; or 
• • • • • 

PART 239—FORMS PRESCRIBED 
UNDER THE SECURITIES ACT OF 1933 

2. By adding new § 229.34 to read as 
follows (This Form does not appear in 
the Code of Federal Regulations): 

$ 239.34 Form F-4, for registration of 
securities of certain foreign private fctauen 
Issued In certain business combination 
transactions. 

This form may be used by any foreign 
private issuer, as defined in Rule 465 
( 5 230.405 of this chapter), eligible to use 
Form 20-F (§ 249.220(f) of this chapter), 
for registration under the Securities Act 
of 1933 ("Securities Act”) of securities to 
be issued: (a) In a transaction of the 
type specified In paragraph (a) of (b) in 
a merger in which the applicable law 
would not require the solicitation of the 
votes or consents of all of the security 
holders of the company being acquired 
Rule 145 (§ 230.145 of this chapter); (c) in 
an exchange offer for securities of the 
issuer or another entity; (d) in a public 
reoffering or resale of any such 
securities acquired pursuant to this 
registration statement; or (e) in more 
than one of the kinds of transactions 
listed in paragraphs (a) through (d) 
registered on one registration statement 
(Secs. 5, 8. 7.10. 19(8]. 48 Stat. 77.78. 81. 85: 
sees. 204. 205. 209. 48 Stat 900. 908. secs. 7. 8 
68 Stat 684. 685; sec. 1.79 Stat. 1051: sec. 
308(a)(2). 90 Stat. 57:15 U.S.C. 77e. 77f, 77g 
77j. 778(a): secs. 14(a). 14(c). 23(a). 48 Stat 
805. 901: 203(a). 49 Stat. 704; sec 6. 49 Stat 
1379; sec. 5. 78 Stat. 509. 570; sec. 1ft. 89 Stit. 
155; 15 U.S.C. 78n (a), (c). 78w(a)) 

Form F-4 

Registration Statement Under the Securities 
Act of 1933 


(Exact name of registrant as specified m its 
charter) 


(Translation of registrant name into English) 

(State or other jurisdiction of incorporation or 
organization) 

(Primary Standard Industrial Classification 
Code Number) 


(LR.S. Employer Identification Number) 


(Address, including Zip Code, and telephone 
number, including area code, of registrant * 
principal executive offices) 
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j\,»me. address. Including Zip Code, and 
telephone number including area code, of 
4 «<*nl of service) 

Approximate date of commencement of 
proposed sale of the securities to the 

public.__ 

Calculation of Registration Fee 
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t* 

Amount 

e»oposed 

matron 

fnn*nuw 


lot* 

aQManKl 
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(F 
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- 
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Genera! Instructions 

A Rah * as to Use of Form F-4 

1. This Form may be used by any foreign 
private issuer, at defined in Rule 405 
j$ 230.405 of this chapter}, eligible to use 
Form 20-F(| 249 22nf of this chapter}, for 
msiMtrolion under the Securities Act of 1933 
{Securities Act*’) of securities to be issued 
jl) in i transaction of the type specified In 
pa ^raph (a) of Rule 145 (| 230145 of this 
chupter): (2} (b) in a merger in which the 
applicable law would not require the 
»oli< ttjtion of the votes or consents of all of 
the security holders of the company being 
•cquired; (3) in an exchange offer for 
$rt uritici of the issuer or another entity; (4) 
in * public reoffering or resale of any such 
p urities acquired pursuant to this 
r^istration statement; or (5} in more than one 
of the kinds of transactions listed in (1} 
through (4) registered on one registration 
statement. 

2 If the registrant meets the requirements 
of and effects to comply with the provisions 
in any Item of this Form or Form S-4 

(I 239.25) lhat provides for incorporation by 
reference of information about the registrant 
or the company being acquired, the 
pr pectus must be sent to the security 
holder no later than 20 business days prior to 
the date on which the meeting of such 
security holders is held or. if no meeting is 
Md. the earlier of 20 business days prior to 
|l| the date of such vote, consent or 
authorization, or (2) the dale the transaction 
is < onsummated or the votes, consents or 
authorization may be used the effoct the 
transaction. Attention is directed to section 
13k), 14(d) and 14(c) of the Securities 
Fvchjnge Act of 1934 (Exchange Ad*’) and 
th* rules and regulations thereunder 
g irding other time periods in connection 
*>th exchange offers and going private 
transactions. 

3 This form shall not be used If the 
regmrant is a registered investment 

company. 

R Information With Respect to the 
' rant 

1 Information with respect to the registrant 
thull be provided in accordance with the 
!>n * referenced in one of the following 

•uhp.iragraphs: 

I d Itotns 10 and 11 of this Form, if the 
regUtritnl elects this alternative and meets 
Allowing requirements for use of Form F- 
3 U 239 33 of this chapter! If (hereinafter. 

*i*h rrspect to the registrant, “meet the 
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requirements for use of Form F-3“ for this 
offt?ring of securities) and elects this 
alternative? 

(i) The registrant meets the requirements of 
General Instruction I.A. of Form F-3. and 

(ii) One of the following Is met: 

A. The registrant meets the aggregate 
market value requirement of General 
Instruction I B.I. of Form F-3; or 

B. Non-converttb)o debt or preferred 
securities are to be offered pursuant to this 
registration statement and are “investment 
grade securities" as defined in General 
Instruction 1-B.2. of Form F-3; or 

C. The registrant is a majority-owned 
subsidiary and one of the conditions of 
General Instruction I.A.6. of Form F-3 is met. 

(b) Items 12 and 13 of this Form, if the 
registrant meets the requirements for use of 
Form F-2 (§ 239.32 of this chapter) or Form F- 
3. and elects this alternative; or 

(c) Mem 14 of this Form. If the registrant 
does not meet the requirements for use of 
Form F-2 or F-3 or if It otherwise elects this 
uMcmulive. 

2 If the registrant is a real estate entity of 
the type described in General Instruction A 
to Form S-ll (3 239.18 of this chapter), the 
information prescribed by Items 12.13.14.15 
and 16 of the Form S-ll shall be furnished 
about the registrant in addition to the 
information provided pursuant to Items 10 
through 14 of this Form. The information 
prescribed by such Items of Form S-11 may 
be incorporated by reference into the 
prospectus if (a) registrant qualifies for and 
elects to provide information pursuant to 
alternative l a. or l.b. of this instruction and 
(b) the documents incorporative by reference 
pursuant to such elected alternative contain 
such information. 

C Information With Respect to the Company 
Being Acquired 

1. Information with resect to the company 
whose securities are being acquired 
(hereinafter including, when? securities of the 
registrant are being offered in exchange for 
securities of another company, such other 
company) shall be provided in accordance 
with the items referenced in one of the 
following subparagraphs 

(a) Item 15 of this Form, if the company 
being acquired meets the requirements of 
General Instruction LA* and I B. (hereinafter, 
with respect to the company being acquired, 
“meets the requirements for use of Form F-3” 
or use of Form F-3 and this alternative it 
elected; 

(b) Item 16 of this Form, if the company 
being acquired meets the requirements for 
use at Form F-2. or Form F-3. and this 
alternative is elected; or 

(c) Item 17 of this Form, if the company 
being acquired does not meet the 
requirements for use of Forms F-2 or F-3. or 
if this alternative is otherwise elected. 

(d) If the company to b« acquired is a V S 
company or a foreign private issuer not 
eligible to use Form 2B-F. the registrant shall 
present information about such other 
company pursuant to Instructions C and F of 
Form S-4 (| 239.25 of this Chapter). 

2. If the company being acquired is a real 
estate entity of the type described in General 
Instruction A to Form S-11. the information 
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that would be required by Items 13. 14.15 and 
16(a) of Form S-ll if securities of such 
company were bring registered shall be 
furnished about such company being 
acquired in addition to the information 
provided pursuant to this Form. The 
information prescribed by such Items of Form 
S-11 may be incorporated by reference into 
the prospectus if: (a) The company being 
registered would qualify for use of the level 
of disclosure prescribed by alternative l a. or 
l.b. of this instruction and such alternative is 
elected, and |b) the documents incorporated 
by reference pursuant to such elected 
alternative contain such information. 

D. Application of General Rules anti 
Regulations 

1. Attention is directed to the General 
Rules and Regulations under the Securities 
Act. particularly those comprising Regulation 
C thereunder (5 230 400 et seq. of this 
chapter). That Regulation contains general 
requirements regarding the preparation and 
filing of registration statements. 

2. Attention is directed of Regulation S-K 
(Part 229 of this chapter) and Form 20-F fur 
the requirements applicable to the content of 
non-ftnundu! statement portions of 
registration statements under the Securities 
Act. Where this Form directs the registrant to 
furnish information required by Regulation S- 
K or Form 20 F and the item of Regulation S- 
K or Form ZO-F so provides, information need 
only be furnished to the extent appropriate. 

E Compliance With Exchange Act Rules 

1. If a corporation or other person submits 
a proposal to its security holders entitled to 
vote on. or consent to. the transaction in 
which the securities being registered are to 
be issued, and such person’s submission to Its 
security holders is subject to Regulation 14A 
(St 24014a-l through 14a-101 of this chapter) 
or 14C (|§ 240.14c-1 through 14c-101 of this 
chapter) under the Exchange Act. then the 
provisions of such Regulations shall apply in 
all respects to such person’s submission, 
except that: (a) The prospectus may be in the 
form of a proxy or information statement and 
may contain the information required by tbi* 
Form in lieu of that required by Schedule 14 \ 
(t240.14a-101) or 14C (t 240 Hc-101) of 
Regulation 14A or 14C under the Exchange 
Act: and (h) copies of the preliminary and 
definitive proxy or information statement, 
form of proxy or other material filed as a part 
of the registration statement shall be deemed 
filed pursuant to such person’s obligations 
under such Regulations. 

2. If the proxy of Information statement 
material sent to security holders is not 
subfect to Regulation 14A or 14C. nil such 
material shall be filed as a part of the 
registration statement at the timo the 
statement is filed or as an amendment thereto 
prior to the use of such material. 

3. If the transaction in which the securities 
being registered are to be issued it subfect to 
Section 13(e), 14(d) or 14(e) of the Exchange 
Act. the provisions of those sections and the 
rules and regulations thereunder shall apply 
to the transaction in addition to the 
provisions of this Form. 
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F. Registration Statements Subject to Rule 
415{a)(t)(viii) (§ 230.4IS(a/(1Rvii/) of This 
Chapter) 

If the registration statement relates to 
offerings of securities pursuant to Rule 
415(u)(l)(vlii), required Information about the 
type of contemplated transaction (and the 
company being acquired) need only be 
furnished as of the date of initial 
effectiveness of the registration statement to 
the extent practicable. The required 
information about the specific transaction 
and the particular company being acquired 
must be included in the prospectus by means 
of a post-affective amendment. 

Part I. Information Required in the Prospectus 

A. Information About the Transaction 

Rem 1. Forepart of Registration Statement 
and Outside Front Cover Page of 
Prospectus. 

Set forth in the forepart of the registration 
statement and on the outside front cover page 
of the prospectus the information required by 
Item 501 of Regulation S-K (9 229 501 of this 
chapter). 

Item Z Inside Front and Outside Back Cover 
Pages of Prospectus. 

Set forth on the inside front cover page of 
the prospectus or. where permitted, on the 
outside back cover page, the information 
required by Item 502 of Regulation S-K 
(fi 229 502 of this chapter). 

In addition, include the following statement 
in bold face type, where applicable: This 
prospectus incorporates documents by 
reference which are not presented herein or 
delivered herewith. These documents are 
available upon request from (name, address 
and telephone number to which a request is 
to be directed). In order to ensure timely 
delivery of the documents, any request 
should be made by (date five business days 
prior to the date of the meeting on the date on 
which the final investment decision must be 
made). 

Item 3. Risk Factors. Ratio of Earnings to 
Fixed Charges and OtherJnformation . 

Provide in the forepart of the prospectus a 
summitry containing the information required 
by Item 503 of Regulation S-K (fi 229,503 of 
this chapter) and the following: 

(a) The name, complete mailing address 
(including the Zip Code), and telephone 
number (including the area code) of the 
principal executive offices of the registrant 
and the company being acquired; 

(h) A brief description of the general nature 
of the business conducted by the registrant 
and by the company being acquired: 

(r.) A brief description of the transaction in 
which the securities being registered are to 
be offered; 

(d) The Information required by Item 8 of 
Form 20-F (selected financial data) for (i) the 
registrant; (ii) the company being acquired: 
and (iil) If material, (he registrant, on a pro 
forma basis, giving effect to the transaction. If 
the information is required to be presented in 
the prospectus pursuant to Items 12.14. 16 or 
17. It need not In? presented pursuant to this 
Item: 

(e) In comparative columnar form, 
historical and pro forma per share data of the 


registrant and historical and equivalent per 
share data of the company being acquired for 
the following items: 

(1) book value per share as of the date 
financial data is presented pursuant to Item 8 
of Form 20-F (selected financial data); 

(2) cash dividends declared per share for 
the periods for which financial data is 
presented pursuant to Item 8 of Form 20-F 
(selected financial data); and 

(3) Income (loss) per share from continuing 
operations for the periods for which financial 
data is presented pursuant to Item 8 of Form 
20-F (selected financial data). 

Instructions 

1. For a business combination accounted 
for as a purchase, the pro forma and 
equivalent pro forma income (loss) from 
continuing operations per share and 
equivalent pro forma cash dividends declared 
per share shall be presented only for the most 
recent fiscal year and interim period. 
Equivalent pro forma per share amounts shall 
be calculated by multiplying the pro forma 
income (loss) per share before non-recurring 
charges or credits directly attributable to the 
transaction, pro forma book value per share, 
and the pro forma dividends per share of the 
registrant by the exchange ratio so that the 
per share amounts are equated to the 
respective values for one share of the 
company being acquired. 

2. Instruction 7 to Item 8 of Form 20-F is 
applicable to the financial information 
presented hereunder to the extent that this 
Form requires reconciliation of financial 
statements of foreign private issuers to 
United States generally accepted accounting 
principles (“U.S. GAAP’) ond Regulation S-X 
(Part 210 of this chapter). 

(0 In comparative columnar form, the 
market value of securities of the company 
being acquired (on an historical and 
equivalent per share basis) and the market 
value of the securities of the registrant (on an 
historical basis) as of the date preceding 
public announcement of the proposed 
transaction, or, if no such public 
announcement was made, as of the day 
preceding the day the agreement with respect 
to the transaction was entered Into*. 

(g) With respect to the registrant and the 
company being acquired, a brief statement 
comparing the precentage of outstanding 
shares entitled to vote held by directors, 
executive officers and their affiliates and the 
vote required for approval of the proposed 
transaction: 

(h) A statement as to whether any 
regulatory requirements other than the U.S. 
federal securities laws, must be complied 
with or approval must be obtained in 
connection with the transaction, and if so. the 
status of such compliance or approvals; 

(i) A statement about whether or not 
dissenters' rights of appraisal exist, including 
a cross-reference to the information provided 
pursuant lo Item 18 or 19 of this Form: and 

(j) A brief statement about the tax 

. consequences of the transaction or if 
appropriate, consisting of a cross-reference to 
the information provided pursuant lo Item 4 
of (hie Form. 


item 4. Terms of the Transaction. 

(a) Furnish a summary of the material 
features of the proposed transaction. The 
summary shall include, where applicable 

(1) A brief summary of the terms of the 
acquisition agreement: 

(2) The reasons of ihe registrant and of the 
company being acquired far engaging in the 
transaction: 

(3) The information required by Item 202 of 
Regulation S-K (9 229.202 of this chapter), 
description of registrant’s securities unless 

(i) The registrant would meet the 
requirements for use of Form F-3. (ii) capital 
stock is to be registered, and (Hi) securities uf 
the same class are registered under Section 
12 of the Exchange Act and hated for trading 
on a national exchange, or are securities for 
which bid and ofTcr quotations are reported 
in an automated quotations system operated 
by a national securities association; 

(4) An explanation of ony material 
differences between the rights of security 
holders of the company being acquired and 
the rights of holders of the securities being 
offered; 

(5) A brief statement as to the accounting 
treatment of the transaction; 

(0) The tax consequences of the 
transaction; and 

(7) A discussion of any material differences 
in Ihe corporate laws of the country of the 
company to be acquired and the country <>f 
the surviving company. The discussion 
should include, but not necessarily be limited 
to: corporate governance, board structure, 
quorums, class action suits, shareholder 
derivative suits, rights in inspect corporate 
books and records, rights to inspect the 
shareholder list, and rights of directors and 
officers to obtain indemnification from the 
company. 

(b) If a report, opinion or appraisal 
materially relating to the transaction has 
been received from an outside party, and 
such report, opinion or appraisal is referred 
to in the prospectus, furnish the Informal un 
called for by hem 9(b) (1) through (8) of 
Schedule 13E-3 (9 240 13O-100 of this 
chapter). * 

(c) Incorporate the acquisition agreement 
by reference into the prospectus, by mwin^ of 
a statement to that effect. 

Item 5. Pro Forma Financial information. 

Furnish financial information required by 
Article 11 of regulation S-X (I 210.11-01 rt 
seq. of this chapter) with respect to this 
transaction. 

Instructions 

1. Any other Article 11 information 
required to be presented (rather than 
incorporated by reference) pursuant to other 
Items of this Form shall be presented togeihcr 
with the information provided pursuant to 
Item 5. but the presentation shall clearly 
distinguish between this transaction and uny 
other 

2. If pro forma financial information with 
respect to all other transactions is 
incorporated by reference pursuant to Item 11 
or 15 of this Form only the pro forma results 
need be presented as part of the pro forma 
financial information required by this Item 
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I Hen’ 6 Material Cant acts With the Company 
Hem# Acquired, 

IV scribe liny part. present nr proposed 
material contracts, arrangements, 
under standing*, relationships, negotiations or 
transaction# during the periods for which 
I financial statements are presented or 
incorporated by reference pursuant to Pari 
I B ur C. of this Form between the company 
hcin* acquired or it* affiliate# and the 
registrant or Its affiliates, such us those 
conccmtag: a merger, consolidation or 
acquisition: a tender offer or other acquisition 
of s**r unties; an election of directors: or a 
sal* or other transfer of a material amount of 
•ssrts. 

Item 7. Additional Information Required for 
Reoffering hy Persons and Parties 
Permed To Be Underwriters. 

If any of the securities are to be reoffered 
I to ihe public by any person or party who is 
dermed to be an underwriter thereof, furnish 
the following information to the prospectus al 
(hr time it is being used for toe render of the 
| leruritiei, to the extent it is not already 
furnished thereto: 

|n I The information required by Item 507 of 
I Regulation S-K (S 229.507 of this chapter): 

I snd 

lb] tr formation with respect to the 
I consummation of the transaction pursuant to 
whiih the securities were acquired and any 
mati ruil change in toe registrant's affairs 
luWvjwent to the transaction. 

I Item 8 Interests of Named Experts and 
■ Counsel 

Furnish the information required by Item 
|5Wof Regulation S-K (| 22».:m of this 

[ chapter). 

I Hen i $ UtscJosurr of Cammissioa Position on 
Indemnification for Securities Ad 

l abilities. 

Furnish die information required by Item 
1310 nf Regulation S-K (f 229 S10 of this 

I chapter). 

I B. Ir' trmatiua About the Registrant 
I Item 10 Information With Respect to F-3 
Cwnpatues. 

If the registrant meets the requirements for 
I we of Form F-3 and elects to furnish 
I •‘lfonriiition in accordance with the 
I provisions of this Item, furnish information us 

IfequfrtKl below: 

(<*) Describe any and all material changes 
| n tht* registrant's affairs tout have occurred 
jtlnce the end of the latest fiscal year for 
| which audited financial statements were 
included in the latest annual report on Form 
uid that have not been described tn a 
on Form 6-K ($ 249.306 of this chapter) 
'• p d under the Exchange Act 
0>) 11 the financial statements incorporated 
| v reference from the registrant's latest Form 
7 in accordance with Item 11 are not 
■B&cientiy current to comply with the 
l^uireraent* of Rule 3-19 of Regulation S-X 
1-19.3-19 of this chapter), financial 
^dementi necessary to comply with that 
u ^c »haU be presented either to the 
P'rjKpf ctua. in an amended Form 20-F to 

case the prospectus shall disclose that 
Form 20-F Has been so amended, or to a 
form 6-K; and 


(c) Include in the prospectus, if not 
incorporated by reference from the reports 
filed under the Exchange Act specified in 
Item 11 of this Form, from a prospectus 
previously filed pursuant to Rule 424 under 
the Securities Act ($ 230 424 of this chapter), 
or from a Form 8~K filed during either of the 
two proceeding fiscal years: 

(1J Financial information required by Rule 
3-05 ($ 210.3-05 of this chapter) and Article 
11 of Regulation S-X with respect to 
transactions other then that pursuant to 
which the securities being registered ero to 
be issued: 

(2) Restated financial statement* prepared 
in accordance with or reconciled to U.S. 
GAAP and Regulation S-X if there has been a 
change to accounting principles or a 
correction of an error where such change or 
correction requires a material retroactive 
restatement of financial statements: 

(3) Restated financial statements prepared 
in accordance with or reconciled to U.S. 
GAAP and Regulation S-X where one or 
more business combinations accounted for by 
the pooling of interest method of accounting 
have been consummated subsequent to the 
most recent fiscal year and the acquired 
businesses, considered in the aggregate, are 
significant pursuant to Rule 11-Olfb) of 
Regulation S-X (ft 210 11 -01(b) of this 
chapter); or 

(4J Any financial information required 
because of a material disposition of assets 
outside the normal course of business. 

Instruction 

Reference is made to Rules 4-01 (a)(2) and 
10-01 of Regulation S-X (£| 210.4-0t(a)(2) 
and 21010-01 of tbs* chapter). 

Item II. Incorporation of Certain Information 
by Reference. 

If Ihe registrant meets the requirements of 
Form F-3 and elects to furrnah information to 
accordance with Ihe provisions of Item 10 of 
this Form: 

(aj Incorporate by reference into the 
prospectus, by means of s statement to that 
effect listing all documents so incorporated, 
the documents listed to paragraph (1J below 
and. if applicable. (2) and (3) below. 

(1) The registrant's latest annual report on 
Form 20-F filed pursuant to section 13(a) or 
15(d) of the Exchange Act which contains 
financial statements for the registrant's latest 
fiscal year for which a Form 2fi-F was 
required to be filed: 

(2) All other reports filed pursuant to 
sections 13(a) or 15(d) of the Exchange Ad 
since the end of the fiscal year covered by 
the annua! report referred to to Item 11(a)(1) 
of this Form: and 

(3J 1/ capital stock is to be registered and 
securities of the same class are registered 
under section 12 of the Exchange Act and ft) 
listed for trading or admitted to unlisted 
trading privileges on a national securities 
exchange; or (ii) are securities for which bid 
and offer quotations are reported on an 
automated quotation* system operated by a 
national securities association the description 
of such class of securities which is contained 
In a registration statement filed under the 
Exchange Ad. including any amendment or 
reports filed for the purpose of updating such 
description. 


Instructions 

1. AH annual reports on Form 20-F filed by 
the registrant Applicable to Items 11(a) and 
(b) herein shall contain finnoriai statement* 
that comply with Item 18 of Form 20-F except 
that financial statements of the registrants 
may comply with item 17 of Form 20-F if the 
only securities being registered are 
investment grade debt as defined in the 
General ins tractions to Form F-3, 

2. Where oommon equity securities are 
being issued, the information required by 
Item 5 of Form 20-F*. nature of trading 
markets, should be updated to cover any 
subsequent interim periods for which interim 
financial statements are required to be 
included to comply with Rule 3-19 to 
Regulation S-X. Such updating may be made 
in the prospectus, in an amended Form 20-F. 
or to a Form 6-K. 

3. The registrant may incorporate by 
reference any Form 6-K meeting the 
requirements of Form F-3. See Rules 4- 
01(a)(2) and 10-01 of Regulation S-X and Item 
18 of Form a>-F. 

(b) The prospectas also shatt state that all 
annual reports on Form 20-F. and any Form 
6-K so designated, subsequently filed by the 
registrant pursuant to section 13(a). 13(c) or 
15(d) of the Exchange Act prior to one of the 
following dates, whichever is applicable, 
shall be deemed to be incorporated by 
reference into the prospectus: 

(1) if a meeting of security holders is to be 
held, the date on which such meeting ta held; 

(2) If a meeting of security holders is not to 
be held, the date cm which the transaction is 
consummated: 

(3) If securities of the registrant are being 
offered to exchange for securities of any 
other issuer, the termination of the offering; 
or 

(4) If securities are being offered to a 
reoffermg or resale of securities acquired 
pursuant to this registration statement, the 
termination of such reoffering 

Instruction 

Attention is directed to Rule 439 (f 230.439 
of this chapter) regarding consent to the use 
of material incorporated hy reference. 

Item 12. Information With Respect to F-2 or 
F-3 Registrants. 

If the registrant meets toe requirements for 
use of Form F-2 or F-3 and elects to comply 
with this Item, furnish the information 
required by either paragraph (a) or (b) of This 
Item. However, the registrant shall not 
provide prospectus information to the manner 
allowed by paragraph (a) of this Item if the 
financial statements in the registrant's latest 
annual report on Form 20-F do not reflect: (1) 
restated financial statements prepared to 
accordance with or reconciled to U.S. GAAP 
and Regulation S-X if there has been a 
change to accounting principles or a 
correction of an error where such change or 
correction requires a material retroactive 
restatement of financial statements; (2) 
restated financial statements prepared In 
accordance with or reconciled to U.S. GAAP 
and Regulation S-X where one or more 
business combinations accounted for by the 
pooling of interest method of accounting have 
been consummated subsequent to the most 
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recent fiscal year and Ihe acquired 
businesses, considered in the aggregate, are 
significant pursuant to Rule ll-Ol(b) of 
Regulation S^X: or (3) any financial 
information required because of a material 
disposition of assets outside of the normal 
course of business. 

(a) If the registrant elects to deliver this 
prospectus together with its latest annual 
report on Form 20-F. or a complete and 
legible facsimile of such Form 20-F: 

(1) indicate that the prospectus is 
accompanied by the registrant's latest annual 
report on Form 20-F. 

(2) If the financial statements incorporated 
by reference from the registrant's latest Form 
20-F in accordance with Item 13 are not 
sufficiently current to comply with the 
requirements of Item 3-19 of Regulation S-X, 
provide the information required by Rule 10- 
01 of Regulation S-X and Item 9 of Form 20-F 
by one of the following means: 

(i) including such information in the 
prospectus; 

(ii) providing without charge to whom a 
prospectus is delivered a copy of the 
registrant s Form 6-K report that contains 
such biter information; or 

(iii) in an amended Form 20-F in which 
case the prospectus shall disclose that the 
Form 20-F has been so Amended. 

(3) If not reflected on the registrant's latest 
Form 20-F annual report, provide information 
required by Rule 3-05 and Article 11 of 
Regulation S-X with respect to transactions 
other than that pursuant to which the 
securities being registered are to be issued. 

(4) Describe any and all material changes 
in the registrant's affairs which have 
occurred since the end of the latest fiscal 
year for which audited financial statements 
were included m the latest filing on Form 20- 
F and that have not been described in a 
report on Form 0-K delivered with the 
prospectus in accordance with paragraph 

(2)(ii) of this item. 

(5) Where common equity securities are 
being issued the information required by 
Item 5 of Form 20-F, nature of trading 
markets, should be updated to cover any 
subsequent interim periods for which interim 
financial statements are required to be 
included to comply with Rule 3-19 of 
Regulation S-X. Such updating may be made 
in the prospectus, in an amended Form 20-F. 
or in a Form S-K. 

(b) If the registrant does not elect to deliver 
its latest Form 20-F annual report to the 
security holders of the company to be 
acquired 

(1) Furnish a brief description of the 
business done by the registrant and its 
subsidiaries during the most recent fiscal 
year based on the requirements of Items 1 
and 2 of Form 20-F. The description shall also 
take into account changes in the registrant's 
business that have occurred between the end 
of the latest fiscal year and the effective date 
of the registration statement. 

(2) Include financial statements and 
information as required by Item 18 of Form 
20-F. In addition, provide: 

(ij The interim financial information as 
required by Rule 10-01 of Regulation S-X. 
sufficient to meet the requirements of Rule 3- 
19 of Regulation S-X; 


(ii) Financial information required by Rule 
3-05 and Article 11 of Regulation S-X with 
respect to transactions other than that 
pursuant to which the securities being 
registered are to be issued: 

(iii) Restated financial statements prepared 
in accordance with or reconciled to U.S. 
GAAP and Regulation S-X if there has been a 
change in accounting principles or a 
correction of an error where such change or 
correction requires a material retroactive 
restatement of financial statements; 

(iv) Restated financial statements prepared 
in accordance with or reconciled to U.S. 
GAAP and Regulation S-X where one or 
more business combinations accounted for by 
the pooling of interest method of accounting 
have been consummated subsequent to the 
most recent fiscal year and the acquired 
businesses, considered in the aggregate, are 
significant pursuant to Rule 11-01 (b) of 
Regulation S-X; and 

(v) Any financial information required 
because of a material disposition of assets 
outside the normal course of business. 

/attraction 

Reference is made to Item 4—01(a)(2) of 
Regulation S-X. 

(3) Furnish the information required by the 
following: 

(i) Items t (a)(3) and (a)(4) of Form 20-F, 
principal products, principal markets, 
methods of distribution, sales and revenues 
by categories of activity and into 
geographical markets; 

(ii) Item 2 Form 20-F. properties if the 
registrant is engaged significantly in 
extractive industries: 

(iii) Item 6 Form 20-F. exchange controls 
and other limitations on security holders; 

(iv) Item 7 Form 20-F. taxation; 

(v) Item 8 Form 20-F. selected finunrial 

data: • 

(vi) Item 9 Form 2D-F. management's 
discussion and analysis of financial condition 
and results of operations: 

(vii) Financial statements required by Item 
18 of Form 20 (Schedules required under 
Regulation S-X shall be filed as "Financial 
Statement Schedules" pursuant to Item 21 of 
this Form, but need not be prodded with 
respect to the company being acquired if 
information is being furnished pursuant to 
Item 17(a) of this Form), and financial 
information required by Rule 3-05 and Article 
1.1 of Regulation S-X with respect to 
transactions other than that pursuant to 
which the securities being registered are to 
be issued; and 

(viii) W r here common equity securities are 
being issued. Item 5 of Form 20-F. nature of 
trading markets, updated to cover any 
subsequent interim periods for which interim 
financial statements are required to comply 
with Rule 3-19 of Regulation S-X. 

Item 13. Incorporation of Certain Information 
by Reference. 

If the registrant meets ihe requirements of 
Form F-2 or P-3 and elects to furnish 
information in accordance with the 
provisions of Item 12 of this Form: 

(a) Incorporate by reference into the 
prospectus, by means of a statement to that 
effect in the prospectus listing all documents 
so incorporated, and deliver with the 


prospectus the documents listed in 
paragraphs (1) and. if applicable. (2) below 

(1) The registrant's latest annual report un 
Form 20-F filed pursuant to Section 13(a) or 
15(d) of the Exchange Act which contains 
audited financial statements for the 
registrant's latest fiscal y ear for which a 
Form 20-F was required to be filed; and 

(2) All other reports filed pursuant to 
Section 13(a) or 15(d) of the Exchange Act 
since the end of the fiscal year covered In 
the annual report referred to in paragraph 
(a)(1) of this Item. 

Instructions 

1. All annual reports on Form 20-F filed by 
the registrant applicable to Item 13(a) or (bj 
herein shall contain financial statements that 
comply with Item 18 of Form 20-F. 

2. Where common equity securities are 
being issued, the information required by 
Item 5 of Form 20-F. nature of trading 
markets, should be updated to cover any 
subsequent interim periods for which interim 
financial statements are required to be 
included to comply with Rule 3-19 of 
Regulation S-X. Such updating may be made 
in the prospectus, in an amended Form 20-K 
or in a Form 6-K. 

3. The registrant may incorporate by 
reference and deliver with the prospectus uny 
Form 6-K containing information meeting ihe 
requirements of Form F-2. See Rules 4- 
01(a)(2) and 10-01 of Regulation S-X and hrm 
of 18 of Form 20-F. 

4. Attention is directed to Rule 439 
regarding consent to the use of material 
incorporated by reference. 

(b) The registrant also may state, if it so 
chooses, that specifically described portion* 
of its annual reports on Form 2(VF or repoiu 
on Form 0-K are not part of the registration 
statement. In such case, the description of 
portions that are not incorporated by 
reference or that are excluded shall be made 
with clarity and in reasonable detail. 

Item 14. Information With Respect to Foreign 
Registrants Other Than F-2 or F-3 
Registrants. 

If the Foreign registrant does not meet Ihr 
requirements for use of Form F-2 or F-3, or 
otherwise elects to comply with this Item in 
lieu of Item 10 or 12. furnish the information 
required; 

(a) Item 1 of Form 20-F. description of 
business; 

(b) Item 2 of Form 20-F. description of 
property*: 

(c) Item 3 of Form 20-F. legal proceedings. 

(d) Item 6 of Form 20-F. exchange controls 
and other limitations affecting security 
holders; 

(e) Item 7 of Form 20-F. taxation: 

(f) Item 8 of Form 20-F. selected financial 
data; 

(g) Item 9 of Form 20-F. management's 
discussion and analysis of financial condition 
and results of operation; 

(h) Financial statements required by Item 
18 of Form 20-F, (schedules required by 
Regulation S-X shall be filed as "Financial 
Statement Schedules" pursuant to Item 21 of 
this Form), as well as fitianciiakinformution 
required by Rule 3-05 and Arlide 11 of 
Regulation S-X with respect to transactions 
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I tri.t-r th.m that pursuant tu which t he 

I irv untiei being registered are to be issued: 

I |i| Where common equity u curities are 
I frmg issued, the Information required by 
I hem 5 of Form 20-F. nature of trailing 
I nirKHs. should be updated to cover any 
I rjbs^qoeol interim periods for which interim 
I brunt ial statements are required to be 
I included to comply with Rule 3-10 of 
I F.egul jtlon S-X. 

1 1Mtructioa 

I * The financial statements raqutred herein 
I ihiiil comply with Rule 3-19 of Regulation S~ 
I X See also Rules 4-01 |aR2) and 10-01 of 

I Regiiialhm S-X. 

I C I:; formation About the Company Be in# 

1,4r^o»rrd 

I Item 15. information With Respect to F-J 
( ompanies. 

1/ the company being acquired meets the 
I requ aments for use of Form F-3 and 
I compliance with this Item is elected, furnish 
I the in';irmction that would be required by 
I Items 10 and 11 of this Form if securities of 
I inch company were being registered. 

I foilrutXkm 

N t s thitandtng the requirements of Item* 

I W and 11. the financial statements of the 
I company being acquired need only comply 

I w 'th '.he reconciliation requirements of Item 

I 17 of Form 20-F. 

I Item /& Information With Respect to F-2 or 
F 3 Companies 

I If the company being acquired meets the 
I requ.remento for use of Form F-2 or F-3 and 
I compliance with this Item is elected, furnish 
I the information (hut would be required by 
hffni \Z and 13 of this Form if securities of 
loch c ompany were being registered. 

It'itruf tion . 

withstanding the requirements of Items 
10 and 11. the financial statements of the 
company beintf acquired need only comply 
*ith the reconciliation requirements of Item 

17 of Form 20-F. 

Item it information With Respect to Portdga 
( Ompanies Other than P-2 or F-3 
Compamim. 

If the company being acquired does not 
meet* ihe requirements for use of Form F-2 or 
1-3 or compliance with this Item is otherwise 
dotted in lieu of Item U or 10. furnish the 
information required by paragraph (a) or (b) 

"f this Item, whichever is applicable. 

(^) If the company being acquired is subject 
!<> ih«» reporting requirements of Section 13(«) 
°* 15(d) of the Exchange Act. or compliance 
Mih this subparagraph in lieu of 
whp.iragraph (b) of this Item is elected, 
furnish the information that would be 
squired by Item 14 of this Form If Ihe 
••curities of such company were being 
r,, kif trred; however, only financial 

Tuuita complying with the reconciliation 
laments of item IT of Form 20-F. and 
lh0MJ schedules required by* Rules 12-15.28. 
j ^ of Regulation S-X (| 210.12-15, 28. 23 
0 ’his chapter} need be provided with 
to the company being acquired. 

| Mf the company being acquired is not 
** )|BC| 10 Ihe reporting requirements of either 


Section 13(a) or 15(d) of the Exchange Act. 
furnish the information (hat would be 
required by ihe following if securities of such 
company were being registered: 

(1) A brief description cm the business done 
by the company which indicates the general 
nature and scope of the business: 

(2) Where common equity securities are 
being issued, the information required by 
Item 5 of Form 20-F. nature of trading 
markets, updated to cover any subsequent 
interim periods for which interim financial 
statements are required to be included to 
comply with Rule 3-19 of Regulation S-X. 
Such updating may be made in the 
prosp ect us, in amended Form 20-F. or In a 
Form C-K. 

(3) Item 8 of Form 20-F. selected financial 
data; 

(4) Item f of Form 20-F. management's 
discussion and analysis of financial condition 
and results of operations; 

(5j Financial statements as would hove 
been required to be included in an annual 
report on Form 20-F had the company being 
acquired been required to prepare such a 
report: provided, however, that the balance, 
sheet for the year preceding the latest full 
fiscal year and the Income statements for the 
two years proceeding the latest full fiscal 
year need not be audited If they have not 
previously been audited. In any case, such 
financial statements need only be audited to 
the extent practicable. If this Form Is used for 
resales to the public by any person who with 
regard to the securities being reoffered is 
deemed to be an underwriter within the 
meaning of Rule 145(c), the financial 
statements of such companies mutt be 
audited for the periods required to be 
presented pursuant to Rule 3-05. 

(6) Any tnlerau financial statements that 
would be required to be included in order to 
comply with Rule 3-19 of Regulation S-X; and 

(7) Schedules required by Rules 12-15, 28 
and 29 of Regulation S-X. 

Instruction 

The financial statements required by 
paragraph (b) (5) and (0) above need only 
comply with the reconciliation requirements 
of Item 17 of Form 2D^F to the extent audited. 

D. Voting and A fanogement Information 

item 76. information if Proxies. Consents or 
Authorizations Are To Be Solicited. 

(a) If proxies, consents or authorizations 
are to be solicited, furnish the following 
information, except as provided by paragraph 
(b) of this Item: 

(1) The information required by Item 1 of 
Schedule 14A. rev usability of proxy: 

(2) The information required by Item 2 of 
Schedule 14A. dissenters' rights of appraisal: 

(3) The information required by Item 3 of 
Schedule 14A. persons making the 
solicitation; 

(4) With respect to both the registrant and 
the company being acquired, the information 
required by: 

(I) Item 4 of Schedule 14A. interest of 
certain persons in matters to be acted upon: 
and 

(ii) Item S of Schedule 14A. voting 
securities and principal holders thereof. 


instruction 

The information specified in Item 4 uf Form 
20-F may be provided in lien of the 
information specified in Items 5 (d) and (*] of 

Schedule 14A 

(5) The information required by Mem 8 of 
Schedule 14A. relationship with independent 
public accountants: 

(6) The information required by Item 22 of 
Schedule 14A. vote required for approval; 

(7) With reaped to each person who will 
serve as a director or an executive officer of 
the surviving or acquiring company, the 
information required by: 

(ij Item 10 of Form 2£>-F. directors and 
officers of registrant; 

(it) Items 11 and 12 of Form 20-F. 
remuneration and options: and 

(ili) Item 13 of Form 20-F. interest of 
management in certain transactions. 

(b) If the registrant or the company being 
acquired meets the requirements for use of 
Form F-2 or F-3. any information required by 
paragraphs (a](4)(ii) or (7) of this Item with 
respect to such company may be 
incorporated by reference from Its latest 
annual report on Form 20-F 
item 19. Information if Proxies. Consents or 
Authorizations Are Mot To Be Solicited 
in an Exchange Offer. 

(a) If the transaction is an exchange offer 
or if proxies, consents or authorizations are 
not to be solicited, furnish the following 
information, except as provided by paragraph 
(bj of this Item: 

(1) The information required by Mem 2 of 
Schedule 14C. statement that proxies are not 
to be solicited: 

(2) The information required by Item 3 of 
Schedule 14C, date, time and place of 
meeting: 

(3) The information required by Item 2 of 
Schedule 14 A. dissenters' rights of appraisal; 

(4) With respect to both the registrant and 

the company being acquired, a brief 
description of any material interest, direct or 
indirect by security holdings or otherwise, of 
affiliates of the registrant and of the company 
being acquired, in Ihe proposed transaction: 

Instrvctiaa 

This subparagraph shall not apply to any 
interest arising from the owership of 
securities of the registrant where the security 
holder receives no extra or special benefit 
not shared on a pro rata basis by all other 
holders of the same class 

(5) With respect to both the registrant and 
the company being acquired, the information 
required by Item 5 of Schedule 14A. voting 
securities and principal holders thereof. 

instruction 

Thu information specified in Item 4 of 20-F 
may be provided in lieu of the information 
specified in Items 5 (d) aod ft?) of Schedule 
14A. 

(8) The information required by Item 8 of 
Schedule 14A. relationship with independent 
public accountants; 

(7) The information required by Item 22 of 
Schedule 14A. vole required for approval; 
and 

(8) With respect to each person who will 
serve as a director or an executive officer of 
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the surviving or acquiring company, the 
information required by: 

(i) Item 10 of Form 20-F. directors and 
officers of the registrant: 

(ii) Items 11 and 12 Form 20-F 
remuneration and options: and 

(iii) Item 13 of Form 20-F. interest of 
management in certain transactions. 

fb) If the transaction is an exchange offer, 
furnish the information required by 
paragraphs (a)(4), (a)(5). (a)(0) and (a)(8) of 
this Item, except as provided by paragraph 
(c) of this Item. 

(c) If the registrant or the company being 
acquired meets the requirements for use of 
Form F-2 or F-3. any information required by 
paragraphs (a) (5) and (8) of this Item with 
respect to such company may be 
incorporated by reference from its latest 
annual report on Form 20-F. 

Part II—Information Not Required in 
Prospectus 

Item 20. Indemnification of Directors and 
Officers. 

Furnish the information required by Item 
702 of Regulation S-K ($ 229.702 of this 
chapter). 

Item 21. Exhibits and Financial Statement 
Schedules. 

(a) Subject to the rules regarding 
incorporation by reference, furnish the 
exhibits as required by Item 601 of Regulation 
S-K (29.601 of this chapter). 

(b) Furnish the financial statement 
schedules required by Regulation S-X and 
Item 14(e), Item 17(a) or Item 17(b)(7) of this 
Form. These schedules should be lettered or 
numbered in the manner described for 
exhibits in paragraph (a) of this Item. 

(c) If information is provided pursuant to 
Item 4(b) of this Form, furnish the report, 
opinion or appraisal as an exhibit hereto, 
unless it is furnished as part of the 
prospectus. 

Item 22. Undertakings . 

(a) Furnish the undertakings required by 
Item 512 of Regulation S-K (229 512 of this 
chopter). 

(b) Furnish the following undertaking: The 
undersigned registrant hereby undertakes: (i) 
To respond to requests for information that is 
incorporated by reference into the prospectus 
pursuant to Items 4.10(b), 11. or 13 of this 
Form, within one business day of receipt of 
such request, and to send the incorporated 
documents by first class mail or other equally 
prompt means; and (ii) to arrange or provide 
for a facility in the U.S. for the purpose of 
responding to such requests. The undertaking 
in subparagraph (i) above include 
information contained in documents filed 
subsequent to the effective date of the 
registration statement through the date of 
responding to the request. 

(c) Furnish the following undertaking: The 
undersigned registrant hereby undertakes to 
supply by means of a post-effective 
amendment all information concerning a 
transaction and the company being acquired 
involved therein, that was not the subject of 
and included in the registration statement 
when it became effective. 


Signatures 

Pursuant to the requirements of the 
Securities Act, the registrant has duly caused 
this registration statement to be signed on its 
behalf by the undersigned, thereunto duly 
authorized, in the City State of 

__ on_19__ 

(Registrant) - 

By (Signature and Title)- 

Pursuant to the requirements of the 
Securities Act of 1933. this registration 
statement has been signed by the following 
persons in the capacities and on the dates 
indicated. 

(Signature) - 

(Title)- 

(Da te)- 

Instructions 

1. The registration statement shall be 
signed by the registrant its principal 
executive officer of officers, its principal 
financial officer, its controller or principal 
accounting officer, at least a majority of the 
board of directors or persons performing 
similar functions and its authorized 
representative in the United States. Where 
registrant is a limited partnership, the 
registration statement shall be signed by a 
majority of the board of directors of any 
corporate general partner signing the 
registration statement. 

2. The name of each person who signs the 
registration statement shall be typed or 
printed beneath his signature. Any person 
who occupies more than one of the specified 
positions shall indicate each capacity in 
which he signs the registration statement. 
Attention is directed to Rule 402 (3 230.402 of 
this chapter) concerning manual signatures 
and Item 601 of Regulation S-K (3 229.601 of 
this chapter concerning signatures pursuant 
to powers of attorney. 

3. If the securites to be offered are those of 
a corporation not yet in existence at the time 
the registration statement is filed which will 
be a party to a consolidation involving two or 
more existing corporations, then each such 
existing corporation, then each such existing 
corporation shall be deemed a registrant and 
shall be so designated on the cover page of 
this Form, and the registration statement 
shall be signed by each such existing 
corporation and by the officers and directors 
of each such existing corporation os If each 
such existing corporation were the registrant. 
• • • • • 

(Secs. 5. 6. 7. 10,19(a), 48 Slat. 77. 78. 81. 85, 
secs. 204. 205. 209, 48 Stat. 906.906: secs. 7, 8. 
08 Stat 684. 685. sec. 1. 79 Stat. 1051: sec. 
308(a)(2). 90 Stat. 57; 15 U.S.C. 77e. 77f. 77g. 

77j. 77s(a); secs. 14(a). 14(c). 23(a). 48 Stat. 

895. 901; sec. 203(a). 49 Stat. 704: sec. 8. 49 
Stat. 1379: sec. 5. 78 Stat. 569. 570; sec. 18. 89 
Slot. 155; 15 U S.C. 78n(a). (c). 78w(a)). 

Date: April 23.1985. 

By the Commission. 

John Wheeler. 

Secretary. • 

(FR Doc. 65-10580 Filed 5-3-65; 6:45 nml 

BILLING COOf M10-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 60 

( AD-FRL-2631-1 ) 

Standards of Performance for New 
Stationary Sources; Appendix A— 
Reference Methods; Total Reduced 
Sulfur; Correction 

agency: Environmental Protection 
Agency (EPA). 

action: Final rule; correction. 

summary: This document corrects the 
final rule for a test method to be used at 
kraft pulp mills that appeared on page 
9579 in the Federal Register dated 
Friday, March 8,1985 (50 FR 9578). The 
action is necessary to correct a factor 
used in the emission rate calculation. 
FOR FURTHER INFORMATION CONTACT; 

Foston Curtis or Roger T. Shigehara. 
Emission Measurement Branch. 
Emission Standards and Engineering 
Division (MD-19). U.S. Environmental 
Protection Agency. Research Triangle 
Park. North Carolina 27711, telephone 
(919) 541-2237. 

SUPPLEMENTARY INFORMATION: The 

following correction is made in 50 FR 
9578 appearing on page 9579 in the issue 
dated March 0.1985: 

§60.285 (Corrected 1 
On page 9579 near the bottom of 
column 2. in 5 60.285(d)(3). **[) =0.08844 
lb ttS/ft J ppm for English units/* is 
corrected to read “=0.08844 x10~* lb 
H»S/ft J ppm for English units/* 

• • • • • 

Dated: April 26.1965. 

Charles Elkins, 

Acting Assistant Administrator for Air and 
Radiation. 

(FR Doc. 85-10908 Filed 5-3-65: 8:45 am) 

BILLING CODE SS60-50-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44 CFR PART 67 

Final Flood Elevation Determinations 

AGENCY: Federal Emergency 
Management Agency. 
action: Final rule. 

summary: Final base (100-year) flood 
elevations are finalized for the 
communities listed below. 

The base (100-year) flood elevations 
are the basis for the flood plain 
management measures that the 
community is required to either adopt or 
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show evidence of being already in cfTect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program. 

effective date: The date of issuance of 
the Flood Insurance Rate Map (FIRM) 
showing base (100-year) flood 
flevations. for the community. This date 
may be obtained by contacting the office 
where the maps arc available for 
inspection indicated on the table below. 
adoresseS: See tabic below. 

TOR FURTHER INFORMATION CONTACT: 

|ohn L Matticks. Acting Chief. Risk 
Studies Division. Federal Insurance 
Administration. Federal Emergency 
Management Agency. Washington. D.C 
20472. (202) 287-0700. 

SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management 
Agency gives notice of the Final 
d* terminations of flood elevations for 
each community listed. Proposed base 
flood elevations or proposed modified 
bdse flood elevations have been 
published in the Federal Register for 
each community listed. 

This Final rule is issued in accordance 
with section 110 of the Flood Disaster 
Protection Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L 90-448)). 42 U.S.C 4001- 
4128, and 44 CFR Part 87. An 
opportunity for the community or 
individuals to appeal the proposed 
determination to or through the 
cummunity for a period of ninety (90) 
has been provided. 

The Agency has developed criteria for 
Hood plain management in flood-prone 

us in accordance with 44 CFR Part 

GO. 

1 ursuant to the provisions of 5 U.S.C 
665(b). the Administrator, to whom 
Mthorfity has been delegated by the 
Director. Federal Emergency 
Mrinagement Agency, hereby certiFies 
fu reasons set out in the proposed rule 
that the Final flood elevation 
determinations, if promulgated will not 
Iimv*’ a significant economic impact on a 
snbM.intial number of small entities. 

Also, this rule is not a major rule under 
terms of Executive Order 12291. so no 
regulatory analyses have been 
pt posed. It does not involve any 
1 Election of information for purposes of 
I he Paperwork Reduction Act. 

List of Subjects in 44 CFR Part 67 

Hood insurance. Flood plains. 

The authority citation for Part 67 is 
revised to read as follows: 

Authority. 42 U S C. 4001 el *?q. 

orxnnizalion Plan No. 3 of 1978 E.0.12127. 

Interested lessees and owners of real 
property arc encouraged to review the 


proof Flood Insurance Study and Flood 
Insurance Rate Map available at the 
address cited below for each 
community. 

The modified base flood elevations 
are finalized in the communities listed 
below. Elevations at selected locations 
in each community are shown: Any 
appeals of the proposed base flood 
elevations which were received have 
been resolved by the Agency. 


of looting and tocafton 


#0**h 
to to* 
•boy# 
ground 

c "vn 


M M) 


ARKANSAS 


Utlto Roc*, city. Ptitoefci County (f CM A Doc** 
No 8630) 

Groofy F*t Owl 
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Upftfrou* udo of inftortUI# 4X> . __ 

M«**Slie* _ 

CWwimam aide * Ptwnwood Otve ___ 

Upelreem otto * Pto mo* Vert#y £> vw 
ftoc* Crook 

Pwmttoto Kfe * A %tm Avenue_ 

Upe tr ee m •*# Of Avenue ___ 

Upefroean woe * 36to Sire* 

Tofkjr Loop Crook 

Apfy o« *wt*y 1200 to* downaaroom * Teytor 
Uw p Road _ __ _ 

to* 


Aporcurn**^ 37 mde upefreem * Qnmun 
Rood —_,_,________ , 

Upeaeam * Pebbto Beech D*r#« 

47 m*e upefraem of Pebbto 

Beech . .. 
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Room 303, Mertcham and Broerbwry Steer* 
l*to Roc*. A/Vaneat 

GEORGIA 


•406 

*419 

•434 

*4» 

•266 

•2M 

•277 


•311 

•319 


*331 


•384 


Untncorporslod a root of Fulton County 
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Auiry 44tf Crook 
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B+JUOOook 
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Road ____ 
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•759 
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•749 
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•792 

•fit 

•851 


•906 
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•862 
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•1.034 


•1065 


•778 
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Federal Insurance Administration 
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Socrce o» flooding and vocation 


£££ 44 CFR Part 67 

*** Final Flood Elevation Determinations, 
<ngvd> Arizona et al. 
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MISSOURI 
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NEW JERSEY 


Atlantic City. city. A dan be Cownfy (f IMA 
Dock*! No Mtf) 
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OKLAHOMA 


Tulsa, city. Osage Rogers, and Tula*. 
Counties. (FEMA Docket. No 4614) 
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Map* e v dabte for Inspection at ** Oty Had. 

200 CMC Corner, Tulsa. Oklahoma 


PENNSYLVANIA 


Mount Carmel, borough Northumberland 
County, (FEMA Docket No. 4443) 

ShameAei Did Al upstream corporate Ms 

y OumJlollAo |m# -- — - fti ■ O 1-1 f~i ■ _nh 

■•P* ivHWi rQf M TO DOrDUyi 

M anager t Office. 100 Nor* Vm* Street. Mount 
Carmel kmntykioa 


•1.073 


Portsmouth, town. Newport County (FEMA 
Docket No. 4414) 


Sadpnnaf Aver 

Appromenatoty 200 feet nor* of nterseckon of 

Ruases Seeef and Park Avenue__ 

•nteraeckon of Omorod Avenue and P*e 

Street...- - 

Map* available for Inspection at 2200 Man 
Road. Port sm outh. Rhode Ntend 


TEXAS 


Plano, city. Cod* and Denton Counties (FEMA 
Docket No 4414) 

JMmTW 

Appro nm eteh 330 teat dowrwream of Coudy 
Piece Orave 

Appnwmatefy 1.400 lead upalraem of Country 

Pteo* Ouuo_____ 

Stream 54 tk AppronmeteTy 1.000 teef uf 
abeem of conffijenc* of Tnbutery to Stream 50 

13___, 

Tntutmy to Stream SB If 

Al o oni M en c e m* Stream 58 13—__ 

Approoraoiafy 480 feel upstream of oonfkjence 
Ur*Any O rtnc A At down s tre a m corporate imds 
****** Owed: 


VERMONT 


Orleans, vtitage. Orleans Ceunfy (FEMA Docket 
No 4430) 


•14 


•14 


•444 

•442 

•847 

•6W 

•444 

*443 

*704 

•7*3 


Boston Rear 

Appron ma tefy MO upstream of Mu Street 
Appronmotefy 400 downs* earn of State Route 

54 bridge___ . _ — 

Approomatefy 300 downsbeem of Slate Route 

54 tn^r ____ _ 

Upakaam of State Route 58 bnoga_ 

Downstream of *ad tooffindge located down- 
abeam or ** Canedwn 9 eede Radroad 
Badge._ . .. , - 


•704 

•721 

•730 

•734 

•7*0 


Maps avadabte for Inspection at *e Oioane 

VAaga Office. Mtmo n ai Squ are. Owen*, ver- 
mom 


Uf ued; April 24. 1385. 

Jeffrey S- Bragg, 

Administrator. Federal Insurance 
Administration. 

|FR Doc, 85-10887 Filed 5-3-85; 8.45 am| 

BILLING COOC 6714-03-M 


agency: Federal Emergency 
Management Agency. 
action: Final rule. 

summary: Final base (100-year) fluod 
elevations are finalized for the 
communities listed below. 

llie base (100-year) flood elevations 
are the basis for the flood plain 
management measures that the 
community is required to either adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program. 

EFFECTIVE DATE: The date of issuance of 
the Flood Insurance Rate Map fFIRM) 
showing base (100-yeor) flood 
elevations, for the community. This dn>e 
may be obtained by contacting the office 
where the maps are available for 
inspection indicated on the table below 
addresses: See table below: 

FOR FURTHER INFORMATION CONTACT: 

|ohn L Matticks. Acting Chief. Risk 
Studies Division. Federal Insurance 
Administration, Federal Emergency 
Management Agency. Washington. D C. 
20472.1202) 287-0700. 

SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management 
Agency gives notice of the final 
determinations of flood elevations for 
each community listed. Proposed base 
flood elevations or proposed modified 
base flood elevations have been 
published in the Federal Register for 
each community listed. 

This final rule is issued in accordance 
with Section 110 of the Flood Disaster 
Protection Act of 1068 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448)). 42 U.S.C. 4001- 
4128. and 44 CFR Part 67. An 
opportunity for the community or 
individuals to appeal the proposed 
determination to or through the 
community for a period of ninety (90) 
days has been provided. 

The Agency has developed criteria for 
flood plain management in flood-pront' 
areas in accordance with 44 CFR Part 
GO. 

Pursuant to the provisions of 5 U.S C. 
605(b). the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
for reasons set out in the proposed rule 
that the final flood elevation 



























































Federal Register / Vol. 50. N'o. 87 / Monday. May 6. 1983 / Rules and Regulations 


19025 


dt terminations, if promulgated, will not 
have o significant ecomomic impact on a 
substantial number of small entities. 
Also, this rule is not a major rule under 
terms of Executive Order 12291, so no 
regulatory analyses have been 
proposed. It does not involve any 
collection of information for purposes of 
The Paperwork Reduction Act. 

List of Subjects in 44 CFR Part 67 

Hood insurance. Flood plains. 

The authority citation for Part 67 is 
revised to read as follows: 

Authority: 42 U.S.C. 4001 el »cq.. 
Reorganization Plan No. 3 of 1978, E.0.12127. 

Interested lessees and owners of real 
property are encouraged to review the 
proof Flood Insurance Study and FIRM 
available at the address cited below for 
each community. 

The modified base flood elevations 
are finalized in the communities listed 
below Elevations at selected locations 
in each community are shown. Any 
appeals of the proposed base flood 
elevations which were received have 
been resolved by the Agency. 


#Ocp<ft 

m Hm 


Souro* t# fto<k*ng and tocabo* 


around 

r Etevi- 


AftlZONA 



(TownI, Pinal County (FIMA Deck* 

No MM) 

Sr trtwracHon of M**t $bo* and 

G***0 Strut ______ _ _ *2 34A 

**wtebte lor mapaetton »i Toon Mai, 

Varmx)tf», Antoni 


CALIFORNIA 


5ar BamartSno County (Unincorporated 
Aroaa). (FIMA Oockvt No. M43) 
nomr tmarsoclo t\ of Wteon Aronuc and 

Oral Channel ____ ft 

lUp« j.uate for inapocdon m Traniponaaon 
ri ood Control 0*p*rirrwm, 626 Eon Dwd 
Siroaf San Bwnardno. CoMorm 


I City) Mendocino County (FIMA Docket 
No. M43) 

Or* CnMfc » loot upokaam of canter of On 

. ____ 

availaoi# for inspection at Oepartrwnt of 

2W South School Street, Ulitev CM* 


•*» 


Source of Ik**** ar<t kxitaft 


f Depth 
m faef 
above 
ground 
MEseva* 


MM| 

Modlod 


Viaetla (City). Tulare County (FENA Docket No. 
M4J) 


ShaAjw f 4xxkv <U» Creek. UN Crook Ortch. 
tvare Ouch, and Porwan 0«cfi) tetenecnon of 
WNrut Avenue and Hantage Dnve ___ 


•30S 


of Walnut Avenua and Tracy Coun - . 

Sr-Mo* fkxx&Q (MN Croak and Parwon Otch) 
At Viaako Munopel Aeport 

Mapa avadaOte for teapo ed on at Oty Depan. 
mant of Putec Worki F07 W. Acetyao S»aet. 
Veaki CaMoma 


MISSOURI 


*336 

*292 


Coiumteo (City). Boone County (fUU Docket 
No. *547) 

O.VXJT Branch 

About 1.600 feat downairoam of Otteapw 

Bndga Rood _ __ 

At out 1.950 toot upstream of Gsorgetown 

Road . _ 

teMaonOeo* 

About 1 1 meae downaiioom of U-aaourv 

KinaaiTo«ao Rewood ____ 

About 1.700 toot upaoooftt of IAaaoun.kanaaa- 

T<na« Radrood __ _ ____ 

County Ham Bntncfi 
At coniuenco wOh tenkaon Creel 
About 300 teat upaboam of Weft Bouevwd 
8ouR». - __ ___ 


*564 

*627 

*$M 

*566 

•562 

•662* 


way, Coiumbte. Mewi 


Issued: April 24.1985. 

Jeffrey S. Bragg, 

Administrator . Federal Insurance 
Administration. 

fFR Doc. 85-10685 Filed 5-5-85; 8:45 am] 

MIXING COOS 4711-03-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 69 

Clarification of Filing Dates for 
Comments on Petitions for 
Reconsideration 

agency: Federal Communications 
Commission. 

action: Clarification of certain rule 
sections; petitions for reconsideration. 

summary: This document announces the 
parties which have filed petitions for 


reconsideration of the Commission’s 
Order Clarifying 55 69.5 and 69.115 of 
the rules (published on March 28. 1985. 
50 FR 12254). It also clarifies the filing 
period regarding oppositions and replies 
to oppositions to these petitions. 
oates: Oppositions must be Filed by 
May 14.1985 and replies to oppositions 
must be filed by May 24.1985. 
address: Federal Communications 
Commission. Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Sandra Eskin. (202) 632-9342. 
SUPPLEMENTARY INFORMATION: 

May 2.1985 

The Commission Clarifies Filing Dates 
for Pleadings on Petitions for 
Reconsideration of Order Clarifying 
55 69.5 and 69.115 of its Rules. 

Ad Hoc Telecommunications 
Committee (*‘Ad Hoc"). Aeronautical 
Radio, Inc. TARING"), and Pacific Bell 
have filed petitions for partial 
reconsideration of a Commission Order 
that clarifies a section of the 
Commission's Rules governing 
exemptions from the private line 
surcharge. Clarification of 55 69.5 and 
69.115 of the Rules of the Federal 
Communications Commission. 
Memorandum Opinion and Order, 50 FR 
12254 (1985). 

In order to clear up any confusion 
surrounding the filing dates for 
pleadings on these petitions, this notice 
establishes May 14.1985 as the deadline 
for oppositions and May 24. 1985 as the 
deadline for replies. Copies of the Ad 
Hoc, ARINC, and Pacific Bell petitions 
and subsequent pleadings can be 
obtained from the International 
Transcription Service, 1919 M Street. 
NW., Room 248. Washington. D.C. 20554. 
(202) 857-3800. Parties should file 
comments with the Secretary, FCC, 1919 
M Street. NW., Washington, D.C. 20554. 
For further information contact Sandra 
Eskin, Common Carrier Bureau, at (202) 
632-9342. 

William |. Trkarico. 

Secretary. Federal Communications 
Commission . 

|FR Doc 85-11008 Filed 5-3-85; 8:45 um| 

BILLING CODE «7<2-61-M 
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Proposed Rules Fcdcrul Register 
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This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations The purpose ol these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the Lnal 
rules 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 1207 

Potato Research and Promotion Plan, 
Proposed Amendment of Rules and 
Regulations 

agency: Agricultural Marketing Sendee, 
t ISO A, 

action: Proposed rule. 

summary: Tins notice invites comments 
on an amendment proposed by the 
Palalo Hoard to title the six subsidiary 
officers vice presidents. This change 
would bring the rules and regulations 
into conformance with the Bylaws as 
revised in March 1985. 
date: Comments due by June 5, 1985. 
adoreSSES: Comments should be sent 
to: Docket Clerk, FaV. AMS. Room 
2089-S, U.S, Department of Agriculture. 
Washington. D.C. 20250. Two copies of 
all written material shall be submitted, 
and they will be made available for 
public inspection at the office of the 
Docket Cleric during regular business 
hours. 

FOR FURTHER INFORMATION CONTACT: 

Kurt |. Kintmtd. Vegetable Branch. FftV. 
AMS. USDA, Washington. D.C. 20250 
| 202 | 447 - 2020 . 

SUPPLEMENTARY INFORMATION: This 
proposed rule has !>een reviewed under 
Secretary's Memorandum 1512-1 and 
Executive Order 12201 and has been 
designated a "nonmajor" rule. Pursuant 
to requirements set forth in the 
Regulatory Flexibility Act (RFA|, 
William T. Manley. Deputy 
Administrator. Marketing Programs. 
Agricultural Marketing Service, has 
certified that this action will not have a 
significant economic impact on a 
substantial number of small entities. 

The Potato Hoard is the administrative 
agency established by the Potato 
Research and Promotion Plan (7 CFR 
Part 1207). The Plan is effective under 
the Potato Research and Promotion Act 
(7. U.S.C. 2011-2827). 


At its public annual meeting at 
Denver. Colorado, on March 14-10,1905, 
the Potato Board amended its Bylaws to 
specify that the Executive Committee of 
the Potato Board shall be composed of 
the President and six Vice Presidents, 
one of whom shall also serve as the 
Secretary and the Treasurer. Previously 
the Executive Committee has been 
composed of the President, four Vice 
Presidents, a Secretary and a Treasurer. 
This proposed rule would amend the 
Rules and Regulations to conform with 
the recently changed Bylaws. 

List of Subjects in 7 CFR Pari 1207 

Advertising. Agricultural research. 

Potatoes. 

PART 1207 —POTATO RESEARCH AND 
PROMOTION 

1. Tlie authority citation for Part 1207 
would Ih» revised to rood as follows: 

Authority: Title III of Pub L 91-87i* H4 
Slat. 20*1: 7 U.S.C- 2911-2U27. .is amended 

2. Section 1207.507 (37 FR 17379. 42 FR 
55879. 44 FR 25821) is hereby proposed 
to be further amended by revising 
paragraph (a) as follows: 

5 1207.507 Administrative Committee. 

(a| The Board shall annually select 
from among its members an 
Administrative Committee consisting of 
not more than 25 members. Selection 
shall be made In such manner as the 
Board may prescribe: Except that such 
committee shall include the President 
and six Vice Presidents, one of whom 
shall also serve as the Secretary and 
Treasurer of The Board. 

• • • « • 

Datod: Apnl 29. 1985. 

D.S. Kuryloxki 

Acting b'niri and ViyrtubJr Division, 

Agricvttumf Marti rting StrxictL 

|KR Dm. 85-107bb FiUkI 5-3-8* 8:45 nm| 

Billing COOC mio-ci m 


Commodity Credit Corporation 
7 CFR Part 1423 
I Arndt. 3 1 

Standards for Approval of Dry and 
Cold Storage Warehouses for 
Processed Agricultural Commodities, 
Extracted Honey and Bulk Oils 

agency: Commodity Credit Corporation, 
USDA. 


ACTION: I 

Summary: This rule proposes to amend 
the regulations found at 7 CFR 1423.1 et 
seq. relating to the Commodity Credit 
Corporation (CCC) Standards for 
Approval of Dry and Cold Storage 
Warehouses for Processed Agricultural 
Commodities. Extracted I Coney, and 
Bulk Otis. The proposed rule would: (1) 
Permit a parent company tu submit a 
financial statement for a wholly-owned 
subsidiary; (2) permit warehousemen to 
submit financial statements on forms 
other than on Form WA-51; (3) revise 
the references to CCC regulations 
governing suspension and debarment; 
(4) require that a warehouseman leasing 
warehouse space must have a lease 
agreement which can be renewed end 
which provides for a minimum of 129 
da^k cancellation notice: (5) permit CCC 
to accept an irrevocable letter of credit 
on forms other than Form CCC-33A: |6) 
delete the use of a Certificate of 
Competency issued by the Small 
Business Administration for a 
warehouseman who is deficient in net 
worth: (7) delete certain references to 
the withdrawal of approval of 
warehouses by CCC; and (8) make 
certain other miscellaneous changes. 

OATES: Comments must he received on 
or before |uly 5. 1985 In order to be 
assured of consideration. 

address: Interested persons are invited 
to send written comments to Paul W 
King. Director, Warehouse Division. 
United States Department of 
Agriculture. Agricultural Stabilization 
and Conservation Service, P.O. Box 
2415. Washington, D.C 20013: (202) 447- 
4018 or 447-7433. 

FOR FURTHER INFORMATION CONTACT: 

Barry W. Klein. 202-447-7911. 
Warehouse Division. U.S. Department of 
Agriculture. Agricultural Stabilization 
and Conservation Service. P.O. Box 
2415, Washington. D.C. 29013. 
SUPPLEMENTARY INFORMATION: This 
proposed rule has been reviewed under 
USDA procedures established in 
accordance w r ith Departmental 
Regulation 1512-1 and Executive Order 
12291 and has been classified "not 
major." It has been determined that the 
provisions of this proposed rule will not 
result in: (1) An annual effect on the 
economy of $100 million or more; (2) a 
major increase in costs or prices for 
consumers, individuals industries. 
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Peiii-roL State, or local governments, or 
geographic regions; or (3) significant 
adverse effects on competition, 
employment investment productivity, 
innovation, or the ability of United 
Siatrs-basod enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

It has been determined by an 
environmental evaluation that this 
action will have no significant impact on 
the quality of the human environment, 
health, and safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed. 

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this proposed rule since 
the Commodity Credit Corporation is 
not required by 5 U.S.C 553 or any other 
provision of law to publish a notice of 
rulemaking with respect to the subject 
matter of this rule. 

This program/activity is not subject to 
the provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
Part 3015, Subpart V. published at 48 FR 
29115 (lone 24,1983). 

The Commodity Credit Corporation 
(CCC) Charter Act (15 U.S.C. 714) 
provides authority for CCC to conduct a 
number of operations to stabilize, 
support, and protect farm income and 
prices. CCC is authorized to carry out 
such activities as making price support 
available with respect to various 
agricultural commodities, removing and 
disposing of surplus agricultural 
commodities, exporting or aiding in the 
exportation of agricultural commodities, 
and procuring agricultural commodities 
for sale both in the domestic market and 
abroad. 

Section 4(h) of the CCC Charter Act 
provides that the Corporation shall not 
acquire real property in order to provide 
storage facilities for agricultural 
commodities, unless CCC determines 
that private facilities for the storage of 
such commodities are inadequate. 
Further. Section 5 of the CCC Charter 
Act provides that, in carrying out the 
Corporation’s purchasing and selling 
operations, and in the warehousing, 
transporting, processing, or handling of 
agricultural commodities. CCC is 
directed to use. to the maximum extent 
practicable, the usual and customary 
channels, facilities, and arrangements of 
trade and commerce. 

Accordingly. CCC has set forth 
Mandards of approval which must be 
met by warehousemen before CCC will 
enter into storage agreements with such 
warehousemen for the storage of 


agricultural commodities which are 
owned by CCC or which are serving as 
collateral for price support loans made 
available by CCC . 

CCC proposes to amend the following 
regulations which govern the Standards 
for Approval of Dry and Cold Storage 
Warehouses for Processed Agricultural 
Commodities. Extracted Honey, and 
Bulk Oils (7 CFR 1423.1 el seq. ) in the 
manner described below. 

Section 1423.1(d)(2) of the regulations 
currently requires warehousemen to 
submit financial statements on Form 
TW-51 and permits a chain of 
warehouses owned and operated by a 
single business entity to submit only one 
financial statement. That form has been 
revised and is now form WA-51. 

Several warehousemen have 
complained that their independently 
prepared financial statements should 
satisfy CCC needs and they should not 
be required to incur the added expense 
and paperwork burden of submitting 
financial information on the CCC’s form. 
Also, several warehousemen whose 
warehouse facilities are wholly-owned 
and operated by a parent company have 
requested that the financial statement 
which is prepared for the parent 
company and which includes the 
combined financial position of the 
parent company and all subsidiaries be 
accepted by CCC. These warehousemen 
believe that to prepare a separate 
financial statement for each subsidary 
warehouse is very costly and 
unnecessary. This proposed rule would 
permit warehousemen to submit 
financial statements to CCC on forms 
other than the WA-51 with the approval 
of the Director. Kansas City Commodity 
Office (KCCO), or the Director's 
designee. In addition, this proposed rule 
provides that a financial statement from 
the parent company may be accepted by 
CCC in lieu of individual statements 
from each wholly-owned subsidary if 
approved by the Director. KCCO. or the 
Director’s designee. 

Sectin 1423.2(c) of the regulations 
currently provides that, in meeting the 
standards of approval, the 
warehouseman, officials and each of the 
supervisory employees of the 
warehouseman in charge of the 
warehouse must not be either suspended 
or debarred under CCCs suspension 
and debarment regulations, 7 CFR Part 
1407. The Board of Directors of the 
Corporation has adopted, with limited 
reservations, the regulations 
implemented by the Department of 
Agriculture with respect to the 
suspension and debarment of 
individuals and firms contracting with 
CCC. The provisions of $ 1423.2(c) have 
been revised to merely reference the 


CCC suspension and debarment 
regulations. A conforming amendment 
has also been made in 3 1423.0(c)(2). 

Section 1423.2(d)(2) of the regulations 
currently provides that the warehouse 
must be under the control of the 
contracting warehouseman at all times. 

In order to better protect the interests of 
CCC. this proposed rule would also 
require that all warehousemen seeking 
approval for storage from CCC who do 
not own a warehouse must submit a 
copy of a written lease agreement to 
CCC. The lease agreement must 
establish that the warehouseman has 
control of the leased warehouse for 
which CCC approval is sought for a 
sufficient length of time to make it 
feasible for CCC to use the warehouse 
for storage. The lease agreement must 
also provide that the lessor cannot 
cancel the lease without giving a 
minimum of 120 days notice. The 
purpose for requiring a 120 day notice 
provision in leases is to coincide with 
the provisions of the CCC storage 
contracts which permit the termination 
of a storage contract based upon 120 
days notice. 

Section 1423.3(e) of the regulations 
currently provides that CCC may accept 
an irrevocable letter of credit in lieu of 
the required amount of bond coverage if 
the issuing bank is a commercial bank 
insured by the Federal Deposit 
Insurance Corporation and the letter of 
credit is submitted to CCC on Form 
CCC-33A. "Irrevocable Letter of 
Credit”. Several Banka have objected to 
the use of Form CCC-33A and would 
prefer to use their own loiter of credit 
form. This proposed rule would permit 
commercial banks to issue letters of 
credit on forms other than Form CCC- 
33A. provided that such forms arc 
approved by the Director. KCCO. or the 
Director’s designee. 

Section 1323.5(b) of the regulations 
currently provides that a Certificate of 
Competency issued by the Small 
Business Administration (SBA) for a 
warehouseman will be accepted by CCC 
for the purpose of establishing 
conformance by the warehouseman with 
certain of the Standards for Approval 
and the warehouseman will not be 
required to furnish band coverage for 
any deficiency in net worth. The SBA 
has been reluctant to issue a Certificate 
of Competency to warehousemen since 
there is no guarantee that CCC-owned 
commodities will be stored with a 
warehouseman who has been issued a 
certificate. In fact, there have been no 
processed commodities warehousemen 
approved with a Certificate of 
Competency in the recent past. 
Accordingly, it has been concluded that 
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the provisions of 5 1423.5(b). which 
reference the use use of a Certificate of 
Competency, are not needed and this 
proposed rule would delete that section 
accordingly. 

Section 1423.6 of the present 
regulations sets forth the procedures 
under which CCC approves or 
disapproves a warehouse for the 
purpose of storing processed 
commodities owned by CCC. These 
regulations also provide for the 
administrative appeal procedures which 
may be utilized by a warehouseman 
whose warehouse was not approved by 
CCC In addition. 5 1423.6 sets forth the 
procedures and requirements involving 
the withdrawal of approval of a 
warehouse by CCC as a result of the 
failure of the warehouse to continue 
meeting the standards for approval or 
for the failure of the warehouseman to 
perform the contractual obligations 
specified in the CCC storage agreement. 
This proposed rule would delete any 
references in §1423.6 to the withdrawal 
of approval of warehouses by CCC since 
it is felt that these regulations should 
only relate to the approval, rather than 
the disapproval, of warehouses by CCC. 
The terms and conditions with respect 
to the continuing obligations of the 
warehouseman to meet the standards of 
approval and storage commitments will 
be set forth in the Storage Contract for 
Processed Commodities entered into 
between the warehouseman and CCC. 

Section 1423.6(c)(1) has also been 
revised to provide that any request by u 
warehouseman for reconsideration of a 
determination by CCC that the 
warehouseman has failed to meet the 
Standards for Approval must be in 
writing. Previously, such a request for 
reconsideration could be made orally to 
the Director, KCCO. as well as in 
writing. 

In uddition to the foregoing, 

$ 1423.1(b) of the regulations has been 
amended to correct the mailing address 
for the Kansas City Commodity Office 
and the table of contents has been 
revised and a new § 1423.6 has been 
added to include control numbers 
assigned by the Office of Management 
and Budget (OMB) in accordance with 
the information collection requirements 
of the Paperwork Reduction Act. 

List of Subjects in 7 CFR Part 1423 

Agricultural commodities. Honey, 
Oilseeds. Reporting and recordkeeping 
requirements. Security Itonds, 
warehouses. 


Proposed Rule 

PART 1423— | AMENDED | 

Accordingly, it is proposed that the 
regulations at 7 CFR Part 1423 be 
amended as follows: 

1. The table of contents to Subpart- 
Standards for Approval of Dry and Cold 
Storage Warehouses for Processed 
Agricultural Commodities. Extracted 
Honey, and Bulk Oils is amended by 
adding an entry for § 1423.8 to read as 
follows: 

S«*- 

1423.8 OMB Control numbers assigned 
pursuant to Paperwork Rt’dut tion Act. 

2. The authority citation to 7 CFR Part 
1423, Subpart-Standards for Approval of 
Dry and Cold Storage Warehouses for 
Processed Commodities. Extracted 
Honey, and Bulk Oils, is revised to read 
as follows: 

Authority: Set:*. 4 and 5. 62 Stnt. 1070, an 
ampnded. (15 U.S.C. 714b and c). 

3. In § 1432.1. paragraphs (b) and 
(d)(2) are revised to read as follows: 

§ 1423.1 General statement and 
administration. 

• • • • • 

(b) Copies of the CCC storage 
agreement and forms required for 
obtaining approval under this subpart 
may be obtained from the Kansas City 
Commodity Office. U.S. Department of 
Agriculture, P.O. Box 205. Kansas City, 
Missouri 64141 (hereinafter referred to 
as the "KCCO"). 

4 • » • I 

(d) * * * 

(2) A current financial statement on 
Form WA-51, "Financial Statement", 
supported by such supplemental 
schedules as CCC may requests. 
Financial statements may be submitted 
on forms other than Form TW-51 with 
approval of the Director. KCCO. or the 
Director’s designee. Financial 
statements shall show the financial 
condition of the warehouseman as of a 
date no earlier than ninety (90) days 
prior to the date of the warehouseman’s 
application, or such other date as CCC 
may prescribe. Additional financial 
statements shall be furnished annually 
and at such other times us CCC may 
require. CCC also may require that 
financial statements prepared by the 
warehouseman or by a public 
accountant be examined by an 
Independent certified public accountant 
In accordance with generally accepted 
auditing standards. Only one financial 
statement is required fur a chain of 
warehouses owned or operated by a 
single business entity. If approved by 


the Director. KCCO. or the Director's 
designee, the financial statement of a 
parent company, which includes the 
financial position of a wholly-owned 
subsidiary, may be used to meet the 
CCC standards for approval for the 
wholly-owned subsidiary. 

• • • • # 

4. In § 1423.2, paragraphs (c)(2) and 
(d)(2) are revised to read os follows: 

§ 1423.2 Basic standards. 

• • * « • 

(c| • * • 

(2) Be neither suspended nor debarred 
under applicable CCC suspension nnd 
debarment regulations. 

Id)-*' 

(2) Be under the control of the 
contracting warehouseman at all times 
If a warehouse is leased by the 
warehouseman, a copy of the written 
lease agreement must be furnished to 
CCC at the time the warehouseman 
applies for approval under this subp.trt. 
The lease agreement must be renewable 
and must provide that the lessor cannot 
cancel the agreement without giving at 
least 120 day notice to the 
warehouseman. All leases are subject to 
approval by the CCC Contracting 
Officer. 

• 4 • • • 

5. In $ 1423,3. paragraph (e) is revised 
to read as follows: 

5 1423.3 Bonding requirements for net 
worth. 

(e) An irrevocable letter of credit may 
be accepted by CCC in lieu of the 
required amount of bond coverage 
provided that the issuing bank is a 
commercial bank insured by the Federal 
Deposit Insurance Corporation. Such 
stundby letter of credit shall be on Form 
CCC-3A. "Irrevocable Letter of Credit 
or on such other form as may be 
specifically approved by the Director. 
KCCO. or the Director’s designee. 

§ 1423.5 l Amended 1 

6. Section 1423 5 is amended by 
removing paragraph (b) and by 
redesignating paragraph (c) as 
paragraph (bj. 

7. Section 1423.6 is revised to read us 
follows: 

§ 1423.6 Approval of warehouse, requests 
for reconsideration. 

(a) CCC will approve a warehouse if it 
determines that the warehouse meets 
the standards set forth in this subpuri 
CCC will send a notice of approval to 
the warehouseman. Approval under this 
subpart, however, does not relieve the 
warehouseman of the responsibility for 
performing the warehouseman's 
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obligations under any agreement with 
CCC or any other agency of the United 

Strifes. 

(b] Except as otherwise provided in 

this subpart: 

(1) CCC will not approve the 
warehouse if CCC determines that the 
warehouse does not meet the standards 
iet forth in this subpart: and 
|2) CCC will send any notice of 
refection of approval to the 
warehouseman. The notice will state the 
cause(s) for such action. Unless the 
warehouseman or any officials or 
iup« rvisory employees of the 
warehouseman are suspended or 
debarred. CCC will approve the 
warehouse if the warehouseman 
establishes that the causes for CCC’s 
refection of approval have been 
remedied. 

(cl If rejection of approvul by CCC is 
due to the warehouseman s failure to 
meet the standards set forth: 

(1) In 5 1423.2. other than the standard 
set forth in paragraph (c)(2) thereof, the 
warehouseman may. at any time after 
receiving notice of such action, request 
reconsideration of the action and 
present to the Director. KCCO. in 
writing* information in support of such 
rrquest The Director shall consider 
such information in making a 

dr termination and notify the 
warehouseman in writing of such 
determination. The warehouseman may, 
if (h^satisfied with the Directors 
dt termination, obtain a review of the 
determination and an informal hearing 
thureon by filing an appeal with the 
Deputy Administrator. Commodity 
Operations. Agricultural Stabilization 
and Conservation Service (hereinafter 
referred to as "ASCS"). The time of 
filing appeals, forms for requesting an 
appeal, nature of the informal hearing, 
determination and reopening of the 
hearing shall be as prescribed in the 
ASCS regulations governing appeals. 7 
CFR Part 700. When appealing under 
such regulations, the warehouseman 
shall be considered as a "participant"; 
and 

(2) In i 1423.2(c)(2). the 
v.<»rehouseman's administrative appeal 
rights with respect to suspension and 
debarment shall be in accordance with 
applicable CCC regulations. After 
expiration of a period of suspension or 
debarment, a warehouseman may, at 
any time, apply for approval under this 
subpart. 

& Section 142X0 is added to read as 

follows: 

1 1423.8 OMB control numbers assigned 
Pursuant to Paperwork Reduction Act. 

The information collection 
requirements contained in this 


regulation (7 CFR Part 1423) have been 
approved by the Office of Management 
and Budget under the provisions of 44 
U.S.C. Chapter 35 and have been 
assigned OMB Numbers 0580-0052. 
0500-0044. 0580-0004. 0550-0065. 0560- 
0004 and 0560-0041. 

Signed at Washing! on. DC., on May 1. 
1985. 

Everett Rank. 

Eximtliv p Virr f*rrstdrnt. Cormmtdity Credit 
Corporation, 

|FR Doe 05-10009 Tiled S-3-8& 046 «m| 

BILLING COOS J410-0S-M 


Food Safety and Inspection Service 

9 CFR Part 327 
(Docket No. 84-016PI 

Withdrawal of Three Countries From 
the List of Those Eligible To Import 
Meat Products into the United States 

agency: Food Safety and Inspection 
Service, USD A. 
action: Proposed rule. 

summary: This document proposes to 
withdraw the countries of Bulguria. 
Colombia, and Luxembourg from the list 
of countries eligible to have their cattle, 
sheep, swine, and goat products 
imported into the United States under 
the Federal Meat Inspection Act (FM1A). 
To be eligible to have its meat products 
imported into the United States, the 
FM1A requires thut the meat inspection 
system of the exporting country assure 
compliance with requirements that are 
"at least equal to" the requirements of 
the FMLA and regulations thereunder as 
applied to official establishments in the 
United States. The countries of Bulgaria, 
Colombia, and Luxembourg have 
indicated in written responses, or lack 
of response, to two Food Safety and 
Inspection Service (FSIS) cables, thut 
they do not wish to remain eligible to 
have their products imported into the 
United States. In addition, these 
countries have no certified plants, and 
have not exported meat products to the 
United States in several years. 
Therefore. FSIS is proposing to 
withdraw Bulgaria. Colombia* and 
Luxembourg from the list of countries 
eligible to have their meat products 
imported into the United States. 
date: Comments must be received on or 
before July 5.1985. 
address: Written comments to: 
Regulations Office. Attn: Annie Johnson. 
FSiS Hearing Clerk, Room 2637_ South 
Agriculture Building. Food Safety and 
Inspection Service. U.& Department of 
Agriculture. Washington. D.C. 20250 


[See also ’ Comments'* under 
SUPPLEMENTARY INFORMATION.) 

FOR FURTHER INFORMATION CONTACT: 

Dr. Willinm Havlik, Acting Director. 
Foreign Programs Division. International 
Programs. Food Safety and Inspection 
Service, U.S. Department of Agriculture. 
Washington. DC 20250. ( 202 ) 447-7610. 
SUPPLEMENTARY INFORMATION: 

Executive Order 12291 

The Administrator has determined in 
accordance with Executive Order 1221)1 
that this proposed rule is not a "major 
rule." It will not result in an annual 
effect on the economy of S 100 million or 
more. There will be no major increase in 
costs or prices for consumers, individual 
industries. Federal, Slate or local 
government agencies, or geographic 
regions, and it will not have a significant 
effect on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. The proposal would only 
formally delist three countries that have 
not exported meat products to the 
United States for several years. 

Effect on Small Entities 

The Administrator has determined 
that this proposed rale would not have a 
significant economic impact on a 
substantial number of small entities as 
defined by the Regulatory Flexibility 
Act, Pub. L 96-354 because there are no 
domestic importers of meat products 
from these countries. 

Comments 

Interested persons are invited to 
submit written comments concerning 
this proposal. Written comments should 
be sent in duplicate to the Regulations 
Office Please include the docket 
number which appears in the heading of 
this document. All comments submitted 
in response to this proposal wilt be 
made available for public viewing in the 
Regulations Office between 9:00 a.m. 
and 4:00 p.m.. Monday through Friduy. 

Background 

Pursuant to the Federal Meat 
Inspection Act (21 U.S.C. 601 et */.*</.). the 
Secretary of Agriculture is responsible 
for administering the programs which 
are designed to ensure that meat 
products distributed to consumers are 
wholesome, not adulterated, and 
properly marked, labeled, and packaged. 
The Secretary has delegated to the 
Administrator of the Food Safety and 
Inspection Service the authority to issue 
regulations and implement appropriate 
procedures to ensure compliance with 
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the requirements of the FMIA. The 
regulations addressing imported meat 
products are in 9 CFR Part 327. In these 
regulations, the Administrator has 
established procedures by which foreign 
countries desiring to import meat or 
meat food products into the United 
States may become eligible to do so. 

Part 327 of the Federal meat 
inspection regulations requires that 
foreign countries maintain their meat 
inspection programs at a level "at least 
equal to" the requirements of the FMIA 
and regulations thereunder as applied to 
official establishments in the United 
States if they wish to obtain and/or 
retain their eligibility to import meat 
products in the United States. 
Maintenance of eligibility depends on 
results of periodic reviews of the foreign 
meat inspection system by an FSIS 
representative and submission of 
information and documentation so that 
the Administrator can determine their 
eligibility status. 

The Administrator has authority to 
withdraw the eligibility of a foreign 
country to import meat products into the 
United States under { 327.2(a)(4) (9 CFR 
327.2(a)(4)). 

* Whenever it shall be determined by the 
Administrator that the system of meat 
inspection maintained by such foreign 
country does not assure compliance with 
requirements at least equal to all the 
inspection, building construction standards, 
and other requirements of the Act and the 
regulations in this subchnpter as applied to 
the official establishments in the United 
States; * * * 

Recent changes in domestic meat 
inspection requirements, including 
provisions contained in the 1981 Farm 
Bill, which amended Section 20 of the 
FMIA (21 US.C. 820) dealing with 
imports, prompted FSIS to require 
demonstrated compliance in certain 
technical areas to maintain country 
eligibility. Special evaluations of 
country performance resulted in the 
February 1984 withdrawal of six 
countries actively exporting to the 
United States from the list of eligible 
countries because of their inability to 
comply with United States requirements. 
Since that time, three of the six 
countries have corrected their 
deficiencies snd have regained their 
eligibility. 

This eligibility evaluation was 
Subsequently exended to eligible foreign 
countries that had not exported meat 
products to Ihe United States in several 
years and had no certified plants. In 
March 1984, telegrams were sent to 11 
such countries including Bulgaria. 
Colombia, and Luxembourg, requesting 
that they inform FSIS of their interest in 
remaining on the list of eligible countries 


and of their plans for complying with all 
United States requirements. These 
countries would have to provide 
assurance and verification that all 
provisions contained in the 1981 Farm 
Bill, amending Section 20 of the FMIA, 
including detailed technical procedures 
for residue testing, would be met. The 
telegrams stated that "a no response" 
would be considered a desire to be 
removed from the eligible list. Two of 
the 11 countries—Bulgaria and 
Colombia—failed to respond to that 
telegram. A third. Luxembourg, 
indicated its desire to remain on the list; 
the Agency then requested preparation 
of supporting documents and data 
necessary to remain eligible. 

In June 1984. telegrams were sent to 
Bulgaria and Colombia notifying them 
that since FSIS had no! received a reply, 
the Agency presumed no interest on 
their part in remaining on the list. On 
June 28.1984. Colombia cabled its desire 
to be removed. On October 10.1985, 
Luxembourg cabled its desire to be 
removed. Since no response has been 
received from Bulgaria. FSIS has 
determined that Bulgaria has no interest 
in remaining on the list 

Therefore, pursuant to {327.2 of the 
regulations (9 CFR 327.2). the 
Administrator is proposing to withdraw 
Bulgaria, Colombia, and Luxembourg 
from the list of countries eligible to have 
their cattle, sheep, swine, and goat 
products imported Into the United 
States. 

If. at a future date. Bulgaria. Colombia 
or Luxembourg desire to be placed on 
the list of eligible countries and the 
Administrator of FSIS is satisfied that 
the meat inspection officials of that 
country have provided verification that 
their system meets all the provisions of 
the FMIA and regulations thereunder, 
that country may again be added to the 
list of countries eligible to have their 
meat products imported into the United 
States. 

List of Subjects in 9 CFR Part 327 

Imported products. Meat inspection. 

PART 327—(AMENDED| 

Accordingly, S 327.2, paragraph (b) of 
the Federal meat inspection regulations 
would be amended as set forth below; 

1. The authority citation for Part 327 
continues to read as follows: 

Authority: .14 Stat. 1280. 79 Stat. 903. as 
amended, 81 Stat 584. 84 Stat. 91 . 438; 21 
U.S.C. 71 et tteq.. 601 el seq., 33 U.S.C 1254. 

§ 327.2 (Amended) 

2. Section 327.2(b) of the Federal meat 
inspection regulations (9 CFR 327.2(b)) 
would be amended by removing the 


following countries from the list of 
countries eligible for importation of 
products of cattle, sheep, swine, and 
goats into the United States: Bulgan t, 
Colombia, Luxembourg. 

Done at Washington. D-C. on April 3*) 
1985. 

Donald L Houston. 

Administrator, Food Safely and Inspect urn 
Service. 

|FR Doc. 85-10938 Filed 5-3-415; 0:45 am] 

BIILMQ COOt MiO-CXft-ftl 


FEDERAL HOME LOAN BANK BOARD 

12 CFR Part 564 

(No. 85-2$6b( 

Settlement of Insurance; 
Reconsideration Procedures 

Dated* April 17.1985. 
agency: Federal Home Loan Bank 
Board. 

action: Proposed rule. 

summary: The Federal Home Loan Rink 
Board ("Board"), as operating head of 
the Federal Savings and Loan Insurance 
Corporation ("FSLIC" or "Corporation 
is proposing for comment an amendment 
to the regulations of the FSLIC 
concerning the settlement of insurance 
on accounts in insured institutions in 
default, in order to further clarify and 
increase the efficiency of procedure** 
previously adopted by tho Board 
whereby the holder of such an account 
may obtain agency reconsideration of <1 
determination that all or a portion of 
such an account is uninsured. 
date: Comments must be received by 
June 5.1985. 

address: Send comments to Director. 
Information Services Section, Office of 
the Secretariat. Federal Home Loan 
Bank Board. 1700 G Street. NW„ 
Washington. D.C. 20552. Comments will 
be available for inspection at this 
address. 

FOR FURTHER INFORMATION CONTACT: 

Sandra L Richardson. Attorney, Office 
of Genera! Counsel (202-377-8432). or 
Mary A. Crccdon. Director. Insurance 
Division. Office of the FSLIC (202-377- 
8620). Federal Home Loan Bank Board. 
1700 C. Street. NW. Washington, D.C. 
20552. 

SUPPLEMENTARY INFORMATION: Section 

405(b) of the National Housing Act 
directs the Corporation, in the event ofa 
default by an institution the accounts of 
which are insured by the FSUC 
("insured institution"), to make payment 
of insurance on accounts and permits 
the Corporation to require the Tiling of 
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iroufs of claims prior to paying 
jisurancc. 12 U S C. 1728(b)(1982). 

Section 564.1 of the Regulations of the 
FSUC (“Insurance Regulations*') 
provides that, in the event of a default 
bv an insured institution, the 
Corporation shall determine from the 
books and records of the institution or 
otherwise the insured members of the 
institution and the amount of each 
insured member’s account(s). and shall 
give each insured member notice of the 
time and place of payment of insurance 
on iiccounts. 12 CFR 564.1(a)(1984). The 
Board, as operating head of the FSLIC, 
hds delegated on a case-by-case basis 
the authority to settle and pay 
insurance, in accordance with section 
405 of the National Housing Act and its 
implementing regulations, to the 
Director. Deputy Director, an Associate 
Director, or the Director of the Insurance 
Division. Office of the FSLIC. 

Section 405(b) of the National Housing 
Act neither precludes reconsideration 
by the agency of such insurance 
determinations nor provides a formal 
mechanism for such consideration. An 
increase in the number of inquiries by 
acmuntholders as to the availability of 
administrative review of insurance 
determinations, however, prompted the 
Board to adopt formal reconsideration 
procedures by amending 5 584.1 of its 
insurance regulations to provide a two- 
step process to be followed by the 
FSLIC and accountholders regarding 
determinations on the extent of 
insurance on accounts. See 49 FR 36632 
(Sept. 19.1984) (to be codified at 12 CFR 
564 1(d)). 

Paragraph (d) of 5 564.1 currently 
delegates authority to the Director or 
Acting Director of the Insurance 
Division. Office of the FSLIC (“Director 
of the Insurance Division'*), to notify 
accountholders in an insured institution 
In default of the time and place of the 
FSLIC's payment of insurance on 
accounts, and to make initial 
determinations regarding the extent of 
insurance coverage of such accounts in 
accordance with the principles for 
determining insurance coverage set forth 
»n Part 564 of the Insurance Regulations. 
The determination by the Director of the 
Insurance Division must specify the 
bases upon which the determination 
*.is made and must be provided to the 
accountholder In writing. An 
account holder who disagrees with the 
determination by the Director of the 
Insurance Division may request 
reconsideration of that determination by 
ihe Director or Acting Director of the 
Office of the FSLIC (“Director). 

Pursuant to the present rule, the Director 
Mil reconsider only those 


determinations as to which a request for 
reconsideration is substantial. />.. is in 
writing, seasonably tiled, sets forth an 
issue of law or fact which was not 
addressed, or in the Director's opinion 
was not adequately addressed, in the 
prior determination, and is consistent 
with one of the regulatory bases set 
forth in Part 584 for entitlement to 
insurance. The Director's determination 
regarding the substantiality of a request 
for reconsideration, as well as the 
Director's determination of the extent of 
FSLIC insurance in those cases in which 
the request for reconsideration is found 
to be substantial, must be provided to 
the accountholder in writing. In the 
event, however, that the Director 
determines that u request for 
reconsideration presents a significant 
issue of agency policy, that issue will be 
referred to the Board for decision. 

The reconsideration procedures have 
been in effect for approximately seven 
months and a number of accountholders 
have availed themselves of this further 
administrative remedy accorded to 
accountholders who receive initial 
determinations from the FSUC that all 
or a portion of their accounts in an 
insured institution which is in default is 
uninsured. It has. however, recently 
been brought to the Board's attention 
that considerable confusion on the part 
of accountholders has been and 
continues to be associated with these 
reconsideration procedures regarding 
their purpose, intent and practical 
application and their effect upon the 
initial determination procedures 
previously employed by the Corporation 
in reaching insurance determinations. 
This confusion has significantly 
decreased the efficiency of the 
reconsideration process and has 
highlighted administrative difficulties in 
the reconsideration procedures which 
previously had not been contemplated. 

For these reasons, the Board is 
proposing to amend i 564.1(d) in order 
to further clarify and streamline the 
reconsideration procedures, the 
procedures regarding initial 
determinations, and the Board's intent 
regarding the interrelationship between 
these two steps in the insurance claims 
determinations process. The 
amendments which the Board proposes 
to make to $ 564.1(d) are described 
below. Comments with respect to these 
proposed amendments and suggestions 
regarding other procedures which would 
achieve the Bourds goal of providing a 
formal administrative avenue for review 
of initial determinations, without unduly 
burdening or delaying the insurance 
claims determinations process, arc 
requested. 


Description of the Proposed Rule 

The amendments proposed to 
§ 564.1(d) can be organized for purposes 
of discussion into essentially three 
categories. First, the proposal 
incorporates clarifying changes which 
further delineate the role of initial 
determinations and determinations on 
reconsideration in the insurance claims 
process and accountholders* rights and 
obligations with respect to each step. 
More specifically, the proposed 
amendments would clarify the Board s 
intent that determinations on 
reconsiderations of initial 
determinations, and not initial 
determinations constitute final agency 
action on insurance claims, that filing a 
request for reconsideration is a 
necessary step in seeking administrative 
review of an initial determination that 
an account is not fully insured, and that 
failure to file such a request regarding a 
negative initial determination would be 
deemed to be a waiver of objections to 
such initial determination and un 
acceptance of its terms. The proposed 
amendments also expressly include 
procedures that would codify the 
Director's present practice regarding 
amending and supplementing requests 
for reconsideration by accountholders. 
and the ability of the Directors of FSLIC 
to request and the accountholder to 
submit additional information in 
connection with such a request or 
amendment thereof. 

Second, the proposed amendments 
would delete the present procedures set 
forth in $ 564.1(d)(3) regarding 
determinations with respect to the 
substantiality of requests for 
reconsideration. The Board has 
discovered that these procedures have 
been the source of confusion among 
accountholders, difficult to implement 
and effectuate and have resulted in an 
inefficient use of staff resources. For this 
reason, the Board is proposing more 
streamlined procedures whereby 
requests for reconsideration of an initial 
determination may be granted or denied 
in writing by the Director of the FSLIC 
after his review of a request without the 
issuance of a lengthy substantiality 
determination. Instead, in the event that 
the Director of the FSLIC denies a 
request for reconsideration, the initial 
determination issued by the Director of 
the Insurance Division would become 
final and the accountholder could 
pursue whatever judicial remedies might 
be available to it. Conversely, in the 
event the Director of the FSLIC grants a 
request for reconsideration, the Director 
would consider the merits of the 
insurance claims ^et forth in the request 
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nnd would issue a determination on 
reconsideration, which would constitute 
final agency action on the claim. The 
Board believes that this proposed 
procedure would provide 
accountholders with the same level of 
administrative review of initial 
determinations as is currently available, 
and would, at the same time, increase 
the efficient use of staff resources and 
the more speedy resolution of claims. 

• Third, after its experience with the 
reconsideration procedures during the 
last seven months, the Board is 
proposing to amend § 564.1(d) to revise 
and further clarify the time limits 
applicable to procedures associated 
with requests for reconsideration. Thus, 
the proposed rule would change the 
present requirement that requests for 
reconsideration must be filed within 60 
days of the receipt of an initial 
determination to within 60 days of the 
issuance of such a determination, i.e.. 
the date indicated on the letter or 
memorandum constituting the initial 
determination so that the FSL1C may 
readily ascertain the date on which the 
period for filing such a request expires. 
The proposed rule would also extend 
the period for the Director's issuance of 
a determination on reconsideration from 
90 days to 180 days. This proposed 
change is due to the larger than 
expected volume of requests for 
reconsideration and the limited 
available resources to process and 
review such requests. 

Finally, the Board is proposing a 
conforming change to $ 564.1(d)(1) which 
would grant the Director of FSL1C the 
same authority to delegate authority to 
make determinations to a designee as 
was previously granted to the Director 
of the Insurance Division in the current 
rule. 

Initial Regulatory Flexibility Analysis 

Pursuant to section 3 of the Regulatory 
Flexibility Act. Pub. L. No. 96-354. 94 
Stat. 1164 (1980). the Board is providing 
the following regulatory flexibility 
analysis: 

1. Reasons . objectives, and legal basis 
underlying the proposed rule. These 
elements are incorporated above in 

supplement ary INFORMATION regarding 
the proposal. 

2. Small entities to which the 
proposed rule would apply. The 
proposed rule would apply to all holders 
of accounts in institutions that are 
insured by the FSLIC. 

3. Impact of the proposed rule on 
small institutions . The proposed rule 
would clarify procedures pertaining to 
agency reconsideration of initial 
determinations regarding the extent of 
insurance of accounts in insured 


institutions without regard to their asset 

size. 

4. Overlapping or conflicting fetieraI 
rules. There are no known federal rules 
that duplicate, overlap, or conflict with 
the proposal. 

5. Alternatives to the proposed rule. 
The provisions of the proposed 
regulation are based upon the Board's 
experiences to date with the present 
procedures for requests for 
reconsideration and the perceived need 
for clarification and elaboration of such 
procedures. The Board is not aware of 
any alternatives to the proposed rule 
that would better satisfy the Board's 
objectives discussed above in 
SUPPLEMENTARY INFORMATION but 
has solicited comments regarding any 
such alternatives. 

The Board has determined to provide 
less than a 66-day comment period 
because (1) it is in the interests of 
accountholders for prompt action to be 
taken by the Board to clarify the subject 
regulation, and (2) the amendment 
relates to internal agency procedures 
regarding the settlement of FSUC 
insurance claims. 

list of Subjects in 12 CFR Part 564 

Savings and loan associations. 

Accordingly, the Federal Home Loan 
Bank Board hereby proposes to amend 
Part 564. Subchapter D, Chapter V of 
Title 12 of the Code of Federal 
Regulations . as set forth below. 

SUBCHAPTER D—FEDERAL SAVINGS ANO 
LOAN INSURANCE CORPORATION 

PART 564-SETTLEMENT OF 
INSURANCE 

1. The authority for 12 CFR Purt 564 
would continue to read: 

Authority: Sec. 306. Pub. L 96-221: secs. 

401. 402. 403. 405. 46 Stat. 1255.1256, 1257. 
1259. as amended: 12 U.8.C. 1724.1725.1726. 
1728. Reorg. PLan No. 3 of t947.12 FR 4961. 3 
CFR. 1943—48 Comp., p. 1071. 

2. Amend paragraph (d) of § 564.1 as 
follows: Amend paragraph (1) by 
inserting "initial" between the words 
''make" and "determinations'* tn the first 
sentence, inserting "or his or her 
designee" between "("Director")" and 
"is", and "made" between 
"determinations" and “by", in the 
second sentence, and removing the third 
sentence in its entirety: amend 
paragraph (2) by substituting " initial 
determination" for "Determination by 
the Director of the Insurance Division" 
in the heading, inserting "initial" 
between the words "such" and 
"determination" in the first sentence, 
and removing the last sentence and 
substituting the following sentence 


therefor "Failure of the accountholder 
to file with the Director a request for 
reconsideration pursuant to paragraph 
(d)(3) of this section shall be deemed lo 
constitute acceptance of the initial 
determination by the uccountholder. 
revise paragraphs (3) and (4) as set forth 
•below; und add new paragraphs (5) and 
(6) as set forth below: 

I • 

5 564.1 Settlement ot insurance upon 
default. 

• • • • • 

(d) Processing of insurance claims 

t • « • » 

( 3) Request for reconsideration— {i j 
Time for filing. Within 60 days after 
issuance of an inital determination hy 
the Director of the Insurance Division 
that all or a portion of an 
accountholder's account is uninsured, 
such accountholder may obtain 
reconsideration of the initial 
determination by filing with the Direct: 
a written request for reconsideration 

(ii) Content of request . Any request for ' 
reconsideration must include: 

(o) A statement of the facts on which 
the claim for insurance is based; 

(/>) A statement of the basis for the 
initial determination to which the 
accountholder objects and the alleged 
error in such determination, including 
citations to applicable statutes and 
regulations; | 

(c*) Copies of the accountholder's 
records, maintained in good faith and »n 
the ordinary course of business, which 
support the accountholder's claim for 
insurance; 

Id] A separate identification and 
statement of all facts and matters relied 
upon by the accountholder seeking 
reconsideration which were not 
previously provided to the Director of 
the Insurance Division, together with all 
records maintained in good faith and in 
the ordinary course of business which 
support the accountholder's claim foi 
insurance, in the event that 
reconsideration is sought based on 
matters not available for consideration 
by the Director of the Insurance Division 
at the time of the issuance of the initial 
determination. 

(iii) Procedures for review of request 
(a) Within 30 days of the date of the 
Director’s receipt of a request for 
reconsideration, the Director may 
request in writing that the accountholder 
submit additional facts and records in 
support of its request. If additional 
information is requested by the Director, 
the accountholder shall have 30 days 
from the date of issuance of such written 
request to provide such additional 
information. Failure by the 
accountholder to provide such 
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idditional information may. us 
fckrmined solely by the Director, result 
e denial of the accountholder's request 
that the initial determination be 

reconsidered. 

(6) Within 60 days from the date of 
thr Director's receipt of a request for 
reconsideration, the accountholder may 
amend or supplement the request in 
writing. In the event that the 
accountholder does amend or 
supplement the request, the provisions 
of paragraph (d)(3)(iii)(o) of this section 
with respect to requests for additional 
information and responses to such 
requests shall apply with equal force to 
any such amendment or supplement to a 
request. 

(c) Within 60 days from the last day 
on which an accountholder may either 
amend or supplement the request 
pursuant to paragraph (d)(3)(iit)(li) of 
this section or submit additional 
information to the Director pursuant to 
paragraphs (d)(3)(iii) Jo) and (/?), 
whichever is later in time, the Director 
shall in writing either grant or deny the 
accountholder's request that the initial 
determination be reconsidered. In the 
event that the Director fails to grant or 
deny the accountholder's request wilhin 
such 60-day period, the request shall be 
deemed to be denied for purposes of 
paragraph (d)(5) of this section. 

(iv) Failure to file request results in 
w on er—(o) Complete waiver. If an 
accountholder does not Tile a request for 
reconsideration within the time 
permitted under this section, any 
objection to the initial determination by 
the accountholder is waived. 

(6) Partial waiver. If an accountholder 
does not object to a part of an initial 
determination in its request for 
reconsideration within the time 
permitted under this section, any 
objection by the accountholder to that 
part of the initial determiantion is 
waived. 

(4) Determination on reconsideration. 

(i) Within 180 days from the date of the 
Director’s issuance of a grant of a 
request for reconsideration under 
paragraph (d)(3)(iii)(c). the Director shall 
issue a decision regarding the merits of 
the accountholder's claim for insurance 
set forth in the request for 
reconsideration, determining the extent 
of the accountholder's insurance 
pursuant to the rules of this Part. 

(ii) The determination by the Director 
on reconsideration shall be provided to 
the accountholder in writing, stating the 
reason(s) for the determination, and 
shall constitute final agency action 
regarding the accountholder's claim for 
insurance. 

(iii) If the Director determines that the 
accountholder is entitled to the amount 


of insurance claimed or a portion 
thereof, upon payment of such insurance 
the accountholder shall promptly 
surrender to the Corporation the 
certificate of ctuim in liquidation 
provided in connection with the initial 
determination. In the event that the 
Director determines that the 
accountholder is only entitled to a 
portion of the amount of insurance 
claimed, upon the accountholder's 
surrender of such certificate a new 
certificate of claim in liquidation will be 
provided which reflects the revised 
amount of the uninsured account 

(iv) Failure by the Director to issue a 
determination on reconsideration of the 
accountholder's claim for insurance 
within the 180-day period provided for 
under this paragraph (d)(4) shall be 
deemed to be a denial of such claim for 
purposes of paragraph (d)(5) of this 
section. 

(5) Judicial review . (i) For purposes of 
seeking judicial review of actions taken 
pursuant to this section, only the 
following actions shall constitute final 
agency action regarding an 
accountholder's claim for insurance: 

(o) Any determination on 
reconsideration issued by the Director 
pursuant to paragraph (d)(4) of this 
section; 

(6) Any initial determination made by 
the Director of the Insurance Division 
pursuant to paragraph (d)(2) of this 
section which was the subject of a 
request for reconsideration filed with 
the Director by the accountholder, if 
such request has been denied by the 
Director pursuant to paragraph 
(d)(3)(iit)(c) of this section. 

(ii) Initial determinations made by the 
Director of the Insurance Division 
pursuant to paragraphs (d)(2) of this 
section which are not the subject of 
requests for reconsideration filed with 
the Director pursuant to paragraph (d)(3) 
Bhall in no event be considered to 
constitute final agency action regarding 
an accountholder's claim for insurance 
for purpose of seeking judicial review of 
such determinations. 

(iii) Failure by an accountholder to file 
a request for reconsideration with 
regard to an initial determination to 
which it objects shall constitute a failure 
by the accountholder to exhaust its 
available administrative remedies and. 
due to such failure, any objections to the 
initial determination shall be deemed to 
be waived in accordance with 
paragraph (d)(3)(iv) of this section and 
such initial determination shall be 
deemed to have been accepted by the 
accountholder pursuant to paragraph 
(d)(2) of this section. 

(6) The Corporation shall make 
available to the public copies of the 


Director’s determinations on 
reconsideration of insurance claims. 

Oy the Federal Home Loan Dank Board. 
|eff Sconyer*. 

Secretary. 

(FK Doc. 85-10620 Filed 5-3-85: 8:45 am| 
BILLING coot S73O-0I-M 


DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

(Docket No. 85-ANE-15) 

Airworthiness Directives; Garrett TFE 
731-2* -3, -3A, -3AR, -38. -3BR, and 
- 3R Turbofan Engines 

agency: Federal Aviation 
Administration (FAA), DOT. 

action: Notice of proposed rulemaking 

(NPRM). _ 

summary: This notice proposes to adopt 
an airworthiness directive (AD) that 
would require an inspection of the rear 
mount weld attachments to the engine 
interstage turbine duct, or require 
modification, or require a replacement 
of these rear mounts on Garrett TFE731- 
2. -3. -3A. -3AR, -3B, -3BR. und -3R 
turbofnn engines. The proposed AD is 
needed to detect and remove from 
service, ducts with engine mount 
devises which were improperly welded 
during manufacture. Separation of the 
engine rear mount on certain aircraft 
may result in an unsafe engine 
installation. 

date: Comments must be received on or 
before July 16,1985. 

addresses: Comments on the proposal 
may be mailed in duplicate to: Office of 
the Regional Counsel, Attn: Docket No. 
85-ANE-15. FAA. New England Region, 
12 New England Executive Park, 
Burlington. Massachusetts 01803, 
delivered in duplicate to the above 
address, to Room 311. 

Comments delivered must be marked: 
Docket No. 85-ANE-15. 

Comments may be inspected at Room 
311 between the hours of 8:00 a m. and 
4.30 p.m. Monday through Friday, except 
Federal holidays. 

The applicable service documents 
may be obtained from: Garrett Turbine 
Engine Company. Post Office Box 5217. 
Phoenix. Arizona 85010. 

A copy of each of the applicable 
service documents is contained in the 
Rules Docket, Federal Aviation 
Administration. New England Region 
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Room 311* 12 New England Executive 
Park. Burlington. Massachusetts 01803. 
FOR FURTHER INFORMATION CONTACT: 

Mr. Bill Moring. Aerospace Engineer. 
Propulsion Section. ANM-174W. FAA 
Northwest Mountain Region. Western 
Aircraft Certification Office. Post Office 
Box 92007. Worldway Postal Center. Los 
Angeles. California 90009; telephone 
(213) 536-6382. 

SUPPLEMENTARY INFORMATION: 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views* or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and he submitted in duplicate to 
the address specified above. All 
communications received on or liefore 
the closing date for comments will be 
considered by the Director before taking 
action on the proposed rule. The 
proposal contained in this may be 
changed in the light of comments 
received. 

Comments are specifically invited on 
the overall regulatory, economic* 
environmental, and energy aspects of 
the proposed rule. AH comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket, at the address given 
above, for examination by interested 
persons. A report summarizing each 
FAA-public contact, concerned with the 
substance of the proposed AD. will be 
filed in the Rules Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in resjamse to this notice 
must submit a self addressed, stumped 
post card on which the following 
statement is made: '’Comments to 
Docket Number B5-ANE-15**. The post 
card will be date/time stamped and 
returned to the commenter. 

There have been three reports of 
failures of the'Garrett TFE731 rear 
engine mount. Two failures were found 
with the engine installed on the aircraft 
and the other was found during routine 
inspection at u maintenance shop. One 
duct which failed on an installed engine 
had been X-ray inspected. These 
failures resulted from fatigue cracking of 
the electron beam weld attaching the 
rear mount clevis to the turbine 
interstage turbine duct (hereinafter 
referred to simply as the duct). These 
weld attachments cracked due to lack of 
w'eld penetration during the original 
manufacture of the ducts. Weld 
penetration can be determined by 
proper X-ray inspection. 

A review by the manufacturer of 
previous X-ray inspections on the ducts 


accomplished during the manufacturing 
process and during field inspections 
conducted in compliance with a 
previously issued AD 81-24-08, 
Amendment 39-4248. made effective 
January 6,1982. has revealed that 
specifically identified ducts require 
either replacement or another X-ray 
inspection. The manufacturer has issued 
a service bulletin (SB) which identifies 
the serial number (S/N) of all ducts 
which have failed to pass X-ray 
inspection or require another X-ray 
inspection. This bulletin provides 
instructions to X-ray inspect the welds 
of applicable ducts at any one of several 
qualified inspection facilities to assure 
adquate weld penetration. The 
remainder of the ducts are required to 
be replaced. 

There are. however, provisions to 
allow these ducts to continue in service. 
The manufacturer is making available 
an aft mount auxiliary' bracket which, 
when installed, is capable of supporting 
all engine mount loads currently 
approved for the existing rear mount. 
This auxiliary bracket requires a longer 
rear engine mount bolt which is a new 
aircraft purt. Therefore, each type 
aircraft will require an FAA approved 
aircraft SB to complete the installation. 

Since this condition is likely to exist 
or occur on other engines of the same 
type design, the proposed AD would 
require an inspection, repair or 
modification, if necessary, of the rrar 
engine mount weld joints on certain 
Garrett TFE731-2, -3. -3A. -3AR. -3B. 
-3BR, and -3R engines. 

Conclusion 

The FAA has determined that this 
proposed regulation involves 1.630 
engines. The approximate cost per 
engine would be $10 for 1.400 engines 
and $3,000 for the remaining 170 engines. 
These engines are used in highly 
sophisticated multi-engine jet aircraft * 
such as the Falcon 50. Lear |et 55. and 
Citation Hi. Aircraft of this class are 
generally operated by major business 
corporations rather than "small entities** 
as that term is used under the criteria of 
the Regulatory Flexibility Act. For this 
reason, the FAA believes it highly 
improbable that a substantial number of 
small entities would be significantly 
affected by the proposed rule. Therefore. 
I certify that this action (1) is not a 
"major rule" under Executive Order 
12291; (2) is not a significant rule under 
DO I Regulatory Policies and Procedures 
(44 FR 11034: February 26. 1979): (3) does 
not warrant preparation of a regulatory' 
evaluation as the anticipated impact is 
so minimal: and (4) if promulgated, will 


not have a significant economic impact 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Port 39 

Engines, Air transportation. Aircraft. 
Aviation safety. Incorporation by 

reference. 

The Proposed Amendment 
PART 39—(AMENDED) 

Accordingly, the FAA proposes to 
amend 5 39.13 of Part 39 of the Federal 
Aviation Regulations (14 CFR 39.13) by 
adding the following new AD: 

Garrett Turbine Engine Company (former K 
the AiKeeearch Mantifaduring Com punt 
of Arizona): Applies to all Model TFE" U 

-2. -3. -3A -3AR. -3B. -3BR. and -3R 
turbotan engines installed m aircraft 
certified in nil categories equipped with 
turbine interstage transition ducts: Pari 
Nos 30/2318-3. 3071485-7. -8 -9. and 
-10. 3072728-1, and -2 identified by 
individual S/N (hereinafter referred to 
duct(sf). 

Compliance is required prior to the 
accumulation of 1.150 hours time in servio? 
from the effective date of this AD. unlrss 
already accomplished. 

To prevent separation of the engine rear 
mount from the duct accomplish the 
following: 

(a) Determine by visual inspection wbeihi r 
or not the turbine interstage transition duct 
S/N is included in the lists of duels identified 
in Table 1 or Table 2 in Paragraph Z A of 
Canett SB TFK731-72-3J09. dated March 7. 
1965. hereinafter referred to as Bulletin *330.1 
Engine visual inspection to assure that the 
duct serial numlu»r is not on Table 1 or Table 
2 in Paragraph 2.A of Bulletin -3309 
constitutes terminating action for this AD. 

Nole.—The ducts listed in Table 1 have 
had X-ray inspection and subsequent review 
of the X-rays indicate that the rear mounts 
have? inadequate weld penetration. The ducts 
listed in Table 2 require additional X-ray 
inspection to determine the adequacy of the 
rear mount weld penetration 

(b) For all engines which contain ducts 
listed in Table 2 in Paragraph 2.A of Bulletin- 
3.KW. the duct either must lie X my inspected 
in accordance with Paragraph (dj or must lx* 
In compliance with (c) of this AD. before the 
engine may be returned to service. 

(c) For all engines which contain ducts 
listed in Table 2 »n Paragraph 2.A of Bulletin- 
3309 which have not been X-ray inspected in 
accordance with Paragraph (d) of this AD 
and aU engines which contain duels Jistrd in 
Table 1 in Paragraph 2. A of Bulletiit~33t)9. the 
duct must be replaced with a serviceable 
duct or modified by installing an aft mooni 
auxiliary brocket in accordance with 
Paragraph (e) <>f this AD. before the engine 
may be returned to service. 
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|t!) For durt* tint replaced or modified per 
fiira^aph (c| or (e) of thi* AD, perform 
priiegritphic (X rav) wold inspection of the 
4ri trim beam attachment of all three engine 
Stir mount clevises on the durt In 
,rc<*fdance with instructions providud in 
Itau^raph 2X1 of lluUftin-iJtW. 

(1)1/ X ray inspections of nil throe engine 
mount clevises ore acceptable. mtlrntify 
duct with identifier code of Xrny fuciiity and 
by »ddmg **-3309** following the duct part 
flumtier in accordance with instructions 
pruviiird in Paragraph 2.C of Bulletin-3309 

Sole.—X-ray inspections of the engine 
mount devises accomplished in accordance 
with I Paragraph 2.0 of Garrett SB TFE731-72- 
2155* dati d April 23. 1981. or Kevision 1. 
lUtrd September 16,1961. or Revision 2. 
dated February 1.1982, nr Revision 3 of this 
bulletin. dated June 29. 1982. and done in 
compliance with AD No. 81-24-06. 

Amendment 39-4348, made effective funuary 
€i 1982. hereinafter referred to as Bulletin- 
1159. are not alternative inspections which 
pruvidr mi equivalent level of safety to this 

m 

in If the X-ray inspection of the three 
engine mount clevises reveals an 
uodutisfactory weld penetration at a position 
wriitch is not used to mount the engine to the 
jveraft. the mount is to lie destroyed by 
nulling through the unsatisfactory clevis 
mounting bolt holes, and the duct 
nndenrified. The bolt hole cut-through must 
br done in accordance with Paragraph 2T(1J 
of H i!l< iin-3159. The ducts arc to be 
rciiimtidcd by electrochemically etching a 
or* part number thereon (0.0004 inch 
maximum depth) as follows: 

1*4/1 .W 3072310-3 is re identified as Port No. 

30:607CK2. 

P4ft No, 3071486-7 is reidentified as Part No. 

xrruHMS. 

Purt No. 3071486-8 is reidentified as Purl No. 

30-1486-16. 

Pnrt No. 307148G-8 is reidentified as Part No. 

30-1480-17. 

Pari No 3071480-10 is reidentified as Port No. 

307)436-18. 

P.irt No. 3072726-1 is reidentified os Part No. 

wrtiOTO-*. 

Part No 3072726-2 is rcldentiDed as Part No. 

3076070^ 

(3| If the X-ray inspection of the three 
engine mount clevises reveals an 
unsatisfactory weld penetration at a position 
*hch in used to mount the engine to the 
aircraft, the duct must either be rrjected or 
modified by incorporating an aft mount 
8UMtt*ry brocket in accordance with 
fttragrajp |e) of this AD. All unsatisfactory 
rrigme mount clevises not used to mount the 
engine arc to have those unsatisfactory clevis 
hunting bull holes cut through in 
accordance with Paragraph 2.F.(1) of 
BidU‘iin-3139. Rcidentify ducts in accordance 
* dh Paragraph (e) of this AD if an oft mount 
«uvi]jitry bracket is incorporate. 

(*•] Muddy ducts identified in Paragraph (cj 
0f (d)(3) of this AO. by installing an aft mount 
auxiliary bracket at the mount clevis position 
w 9ir.h is to be used to mount the engine to the 
jwr'uft in accordance with Paragraph 2.B. of 
C‘*m?tt SB TFE731-72-3170. Revision 2. dated 
M *irch 7. 1985 


The aft mount auxiliary bracket requires a 
lunger rear engine mount bolt which is a new 
aircraft part. Therefore, each type aircraft 
will require tin FA A approved SB to complete 
the Installation. If an approved nircraft SB is 
not available for the particular installation 
required, the aft mount auxiliary* bracket may 
nut be used. 

Ducts which are modified by incorporating 
this aft mount auxiliary bracket may not have 
the bracket removed and be returned to 
service unless the radiographic (X-ray) 
inspection of all three engine mount devises 
in accordance with Paragraph (d) 


Auxiliary 


OW (MWl No 

Bracket tocafcon 

*ong a^ufnm *u» 
Tom eft# ««n 

N*# part No 

3071*86-7/-6/-6/-10 

Icll _,_J 

2073367-1 

3071*86-7/-0/-8/-10 

rop... - . . 

2073362*2 

3071466-7/-6/-B/-1O 

Rg»u ___- 1 

3073367-3 

3072316-3 

U*- 

3073362-4 

3072316-3 

Top.-- 

2073362-6 

3077318-3 

«#*—-—.— 

3073367-6 

30?140t-7/-6S-6/-TO 

Left tnd ngN __ 

3073362-6 

3072316-3 

_86___] 

3073367 13 

3077726-1 

dfc -_ _ __ j 

3073367-16 

3077726-1 

Top- 

3073367-16 

30/7726-1 

*** - 

3073362*17 

3073726-f 

168._ 

3073367*16 

3077726*7 

topi- ^ 

3073382-16 

3072726-7 

- 

2073382*20 

3077726-1 

t#n *rxJ ngW __ 

3073362 73 

3072726-2 

— 86 ____ 

207J367-77 


(f) Ducts with an engine mount clevis found 
to have improper weld penetration or which 
have had any devis cut through In 
accordance with Paragraph 2 F. of Bulletin- 
3159 may be returned to the engine 
manufacturer for repair in accordance with 
Paragraph 2.B{2) of Bulletin-3309. The dud 
may be returned to service when it is 
determined to be serviceable. 

Aircraft may be ferried in accordance with 
the provisions of Federal Aviation 
Regulations 21.197 and 21.199 to a base where 
the AD can be accomplished. 

Upon request on equivalent means of 
compliance with the requirements of this AD 
may be approved by the Manager. Western 
Aircraft Certification Office. Post Office Box 
92007. Worldway Postal Center. l.o» Angeles. 
California 90009 

The FAA will request the permission of the 
Federal Register to Incorporate by reference 
the manufacturer's SBs identified and 
described in this document. 

(Sect. 313(a), 601, and 603. Federal Aviation 
Act of 1958. as amended (49 U.S.C 1354(a). 
1421. and 1423); 49 US.C. 106(g) (Revised. 

Pub. L 97-449. |anuary 12, 1963); 14 CFR 
11 85) 

Issued in Burlington. Massachusetts, on 
April 26.1985. 

Robert E. Whittington, 

Din*c1or. \'t*w England /try ion. 

|FR Doc. 85-10896 Filed 5- 3-85. 6:45 am) 

BILLING COOC 4610-12-41 


SECURITIES AND EXCHANGE 
COMMISSION 

17 CFR Parts 210, 231, and 241 

I Release Nos. 33-6577; 34-21973; 3S-23670; 
1C-14481; File No. 87-18-8SJ 

Technical Amendments 

agency: Securities and Exchange 
Commission. 

action: Proposed rule. 

summary: The Commission is proposing 
for comment a revision to Rule 3A-02 or 
Regulation S-X under the Securities Act 
of 1933 and the Securities Exchange Act 
of 1934. The proposed technical 
amendment would clarify that the rule Is 
subject to the overriding consideration 
of accounting for the substance of the 
particular relationship. 

date: Comments must be received on or 
before June 29.1985. 

address: Five copies of comments 
should be submitted to John Wheeler. 
Secretary. Securities and Exchange 
Commission. 450 Fifth Street NW., 
Washington. D.C. 20549. Comment 
letters should refer to File No. S7-18-85. 
All comments received will be available 
for public inspection and copying in the 
Commission's Public Reference Room. 
450 Fifth Street NW.. Washington, D.C. 
20549. 

FOR FURTHER INFORMATION CONTACT: 

Dorothy Walker. Office of the Chief 
Accountant (202-272-2130). or Howard 
Hodges. Division of Corporation 
Finance. (202-272-2553), Securities and 
Exchange Commission. 450 Fifth Street 
NW., Washington. D.C. 20549. 
SUPPLEMENTARY INFORMATION: The 
Securities and Exchange Commission is 
proposing for comment a technical 
amendment to Rule 3A-02 of Regulation 
S-K. its regulation relating to the form 
and content of and requirements for 
financial statements, under the 
Securities Act of 1933 (the "Securities 
Act") (IS U.S.C 77a et seq. (1970 and 
Supp. IV 1980)] and the Securities 
Exchange Act of 1934 (the "Exchange 
Act”) (15 U.S.C 78a et seq. (1978 and 
Supp. IV I960)]. 

1. Background and Introduction 

Accounting Research Bulletin ("ARB") 
No. 51. paragraph 1, provides that "there 
is a presumption that consolidated 
statements are more meaningful than 
separate statements and that they are 
necessary for a fair presentation when 
one of the enterprises in the group 
directly or indirectly has a controlling 
financial interest in the other 
enterprises." W hile the usual condition 
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for a controlling financial interest is 
ownership of a majority voting interest, 
the power to control may be evidenced 
in other ways, depending on particular 
facts and circumstances. 

Rule 3A-02 of Regulation S-X, while 
stating that the registrant shall follow a 
consolidation policy which clearly 
exhibits the financial position and 
results of operations of the registrant 
and its subsidiaries, also states that a 
registrant "shall not consolidate any 
subsidiary which is not majority 
owned." That rule was %vritten at a time 
when the Commission was attempting to 
prevent registrants who did not. in 
substance, control a "subsidiary" from 
consolidating that entity and thereby 
filing financial statements which did not 
clearly exhibit the financial position and 
results of operations of the registrant 
and its subsidiaries. 

Notwithstanding releases' which have 
indicated the Commission's view that 
the requirement to "clearly exhibit the 
financial position and results operations 
of the registrants and its subsidiaries" is 
the overriding requirement in this rule, 
some registrants have cited this rule as 
prohibiting the consolidation of a 
controlled entity that is. in substance a 
subsidiary of the registrant. 

Therefore, the Commission has 
determined to consider an amendment 
of the rule and to use this opportunity to 
state once again that, as in all 
accounting determinations, the 
substance of the transaction, as opposed 
to its form, must be considered in 
preparing financial statements. 3 

II. Synopsis 

The new proposed first paragraph of 
the rule would incorporate the guidance 
in ARB No. 51 that the general 
presumption is that consolidated 
financial statements arc more 
meaningful than separate statements 
and that they are usually necessary for a 
fair presentation when one enterprise 
directly or indirectly has a controlling 
financial interest in another enterprise. 

The sentence that states that a 
registrant shall not consolidate any 
subsidiary which is not majority owned 
would be amended to indicate that the 
determination of majority ownership 


' In the matter of At/onttc Re§corvh. Sec uni lr» 
K%di4iM<* Ac! RrVjiw No, 48.V |I>rr.rmber & lifckl). 
hi (hr Matter of t.ovvnlho! h Itom-ath, SonnUn 
Kxchitng* Acl Kimmv* No. 1397ft (Seplrmlmr 21. 
tW7\: SEC v. Oigtlog, tnc, and Ronald Stayer. 
UtijMlion Rjpfaaiie No l(U46(|uly ft. UW4I. .»ml U* 
the Matter of Coopvn h Lyhrand and St Rrv* e 
CuhetL CPA. Securittaft Excfwtnftc Act R.I.-un* No 
21330 (November 37. 1964 ) 

’Tbi* oi l ion by the Commivkion t» noi intended 
to chance in any «ubiitantiv* wjy the currant 
cniikoliUuttnn requirement* of generally aoceptrd 
*u nun ling principle*. 


requires a careful analysis of the facts 
and circumstances of relationships 
among entities, and that the registrant s 
accounting policies should be clearly 
explained in the statement as to 
principles of consolidation or 
combination followed as required by 
Rule 3A-03. The title of Rule 3A-02 
would be changed in order to more 
clearly reflect the contents of the rule to 
read "Consolidated and Combined 
Financial Statements of the Registrant 
and its Subsidiaries and Affiliates." 
rather than "Consolidated Financial 
Statements of the Registrant and 
Subsidiaries." The rest of the rule would 
be reordered and renumbered, and some 
additional guidance would be 
incorporated, but the substance of the 
Commission's position would remain 
unchanged. 

The Commission believes that the rule 
as amended would be consistent with 
generally accepted accounting principles 
("GAAP") which emphasize substance 
over form. No rule can cover all sets of 
circumstances, particularly in a rapidly 
changing economic environment. The 
proposed amendments will continue to 
require the use of judgment in 
determining whether to consolidate or 
combine subsidiaries and other 
controlled entities; and the Commission 
will continue to expect registrants and 
their independent accountants to 
consider substance over form to 
determine appropriate consolidation 
policy. 

III. Paperwork Reduction Act Status 

The release proposes a technical 
amendment to Regulation S-X. but the 
amendment is not material for purposes 
of the Paperwork Reduction Act because 
it does not significantly affect the 
information reporting burden. 

IV. Regulatory Flexibility Act 
Certification 

John S. R. Shad, Chairman of the 
Commission, has certified lhat the 
proposed amendment will not have a 
significant economic impact on any 
entity subject to its provisions, and 
therefore, will not have a significant 
economic impact on a substantia! 
number of small entities. The reason for 
this certification is that the proposed 
amendments are consistent with GAAP 
and would merely codify present 
interpretations, and therefore, it is 
anticipated that the effects uf the 
amendment will not be significant for 
any class of registrants because the 
compliance burden is not being changed. 

V. Request for Comment 

The Commission invites written 
comments on the proposed amendment. 


Pursuant to section 23(a)(2) of the 
Securities Exchange Act, the 
Commission has considered the imp.icl 
of these proposals on competition and it 
is not aware at this time of any burden 
that such proposals, if adopted, would 
Impose on competition. However, the 
Commission specifically invites 
comments as to whether the proposed 
amendments would have an adverse 
effect on competition. Comments on ihb 
inquiry will be considered by the 
Commission in complying with its 
responsibilities under the Act. 

list of Subjects in 17 CFR Parts 210, 231 
and 241 

Accounting. Reporting requirements 
Securities. 

VL Text of Proposals 

In accordance with the foregoing, it u 
proposed to amend Title 17. Chapter II. 
of the Code of Federal Regulations .15 
follows: 

PART 210— FORM AND CONTENT OF 
AND REQUIREMENTS FOR FINANCIAL 
STATEMENTS. SECURITIES ACT OF 

1933, SECURITIES EXCHANGE ACT OF 

1934, PUBUC UTILITY HOLDING 
COMPANY ACT OF 1935. INVESTMENT 
COMPANY ACT OF 1940, AND 
ENERGY POLICY AND 
CONSERVATION ACT OF 1975 

Article 3 A—Consolidated and Combined 
Financial Statements (17 CFR Part 210) 

1. The authority citation for Part 210 
would continue to read as follows: 

Authority: Seta. CL 7. a 10, 12.13,15, 19. 21 
48 Slat. 78,79, as amended. 81. as amend* d. 
85. as amended 802. as amended, 894. 895, js 
amended. 901, us amended, secs 5,14. 20. 49 
Sta! 812, 827, 833. secs. 8, 30. 31. 38, 54 SUL 
803. 838. 838. 841; 15 U.S.C 77f. 77g. 77h. 77j. 
77s. 781. 78m. 78o, 78w. 79t*. 79n. 791. SOft-8. 
80*1-29, 80a-30. 80u-37. 

2 . By revising $ 210.3A-02 to read as 
follows: 

§ 210.3A-02 Consolidated and combined 
financial statements of the registrant and 
tts subsidiaries and affiliates. 

In deciding upon consolidation policy, 
the registrant must consider what 
financial presentation is most 
meaningful In the circumstances and 
should follow in the consolidated or 
combined financial statements 
principles of inclusion or exclusion 
which will clearly exhibit the financial 
position and results of operations of the 
registrant. There is a presumption that 
consolidated statements are more 
meaningful than separate statements 
and that they are usually necessary for** 
fair presentation when one entity 
directly or indirectly has a controlling 
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financial interest in another entity. 

Other particular facts and 
circumstances may require combined 
financial statements, an equity method 
of accounting, or valuation allowances 
in order to achieve a fair presentation. 

In any case, the disclosures required by 
|210.3A-03 should clearly explain the 
accounting policies followed by the 
registrant in this area, including the 
circumstances involved in any departure 
from the normal practice of 
consolidating majority owned 
subsidiaries and not consolidating 
entities that are less than majority 
owned. Among the factors that the 
registrant should consider in 
determining the most meaningful 
presentation are the following: 

(a) Majority ownership: Registrants 
generally shall consolidate subsidiaries 
that are majority owned and generally 
shall not consolidate entities that are 
not majority owned. The determination 
of "majority ownership’* requires a 
careful analysis of the facts and 
circumstances of a particular 
relationship among entities. In rare 
situations, consolidation of a majority 
owned subsidiary may not result in a 
fair presentation, because the registrant, 
in substance, does not have a controlling 
financial interest (for example, when the 
subsidiary is in legal reorganization or 

in bankruptcy), or when control is likely 
to In* temporary. In other situations, 
consolidation of an entity, 
notwithstanding the lack of technical 
majority ownership, is necessary to 
present fairly the financial position and 
results of operations of the registrant, 
because of the existence of a parent* 
subsidiary relationship by means of 
control exercised other than through 
record ownership of voting stock. 

(b) Different fiscal periods: 

Registrants generally shall not 
consolidate any entity whose financial 
statements are as of a date or for 
periods substantially different from 
those of the registrant. Rather, the 
earning or losses of such entities should 
hi* r< fleeted in the registrant's financial 
statements on the equity method of 
accounting. However: 

(1) A difference in fiscal periods does 
not of itself justify the exclusion of an 
rntity from consolidation. It ordinarily is 
feasible for such entity to prepare, for 
consolidation purposes, statements for a 
period which corresponds with or 
closely approches the fiscal year of the 
registrant Where the difference is not 
more than 93 days, it is usually 
acceptable to use. for consolidation 
purposes, such entity’s statements for its 
fiscal period. Such difference!, when it 
exists, should be disclosed as follows: 


the closing date of the entity should be 
expressly indicated, and the mxessity 
for the use of different closing dates 
should be briefly explained. 

Furthermore, recognition should be 
given by disclosure or otherwise to the 
effect of intervening events which 
materially affect the financial position 
or results of operations. 

(2) Notwithstanding the 93-day 
provision specked in (b)(1) above, in 
connection with the retroactive 
combination of financial statements of 
entities following a “pooling of 
interests.” the financial statements of 
the constituents may be combined even 
if their respective fiscal periods do not 
end within 93 days, except that the 
financial statements for the latest fiscal 
year shall be recast to dates which do 
not differ by more than 93 davs, if 
practicable. Disclosure shall be made of 
the periods combined and of the sales or 
revenues, net income before 
extraordinary items and net income of 
any interim periods excluded from or 
included more thfcn once in results of 
operations as a result of such recasting. 

(c) Bank Holding Company Act: 
Registrants shall not consolidate any 
subsidiary or group of subsidiaries of a 
registrant subject to the Bank Holding 
Company Act of 1956 as amended as to 
which (1) a decision requiring 
divestiture has been made, or (2) there is 
substantial likelihood that divestiture 
will be necessary in order to comply 
with provisions of the Bank Holding 
Company'Act. 

(d) Foreign subsidiaries: Due 

consideration shall be given to the 
propriety of consolidating with domestic 
corporations foreign subsidiaries which 
are operated under political economic 
or currency restrictions, if consolidated, 
disclosure should be made as to the 
effect, insofar as this can reasonably be 
determined, of foreign exchange 
restrictions upon the consolidated 
financial position and operating results 
of the registrant and its subsidiaries. 

PART 231—INTERPRETIVE RELEASES 
RELATING TO THE SECURITIES ACT 
OF 1933 AND GENERAL RULES AND 
REGULATIONS THEREUNDER 

2. By amending Part 231 by adding this 
release to the list of interpretive releases 
set forth thereunder. 

PART 241—INTERPRETIVE RELEASES 
RELATING TO THE SECURITIES 
EXCHANGE ACT OF 1934 AND 
GENERAL RULES AND REGULATIONS 
THEREUNDER 

3. By amending Part 241 by adding this 


release to the list of interpretive releases 
set forth thereunder. 

By lh« OimmnwMM. 

Shirtev E lloJUt. 

Assistant Secretary. 

April 23. 19B5 

Regulatory Flexibility Act Certification 

1. John S R. Shad. Chairman or the 
Securities and Exchange Commission, hereby 
certify, pursuant to 5 U.S-G 005(b) that the 
proposed amendment to Rule 3A-02 of 
Regulation S-X. contained In Securities Act 
Release No. 33-4577 will not have a 
significant economic impact on any entity 
subject to its provisions and. therefore, will 
0(4 have a significant economic impact on a 
substantial number of small entities. The 
reason for this certification is thut the 
proposed amendments are consistent with 
generally accepted accounting principles and 
would merely codify present interpretations, 
and therefore, would not be significant for 
any class of registrants because the 
compliance burden is not being changed, 
fohn SR- Shod. 

April 23.1965. 

(PR Doc. 65-10780 Filed 5-3-45; 8:45 am| 
billing coot so 10-G 1 -M 


DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Parts 701, 736, 740, 746.750, 
and 772 

Surface Mining Coal Mining and 
Reclamation Operations; Permanent 
Regulatory Program; Application Fee 
for Permit to Conduct Coal Mining and 
Reclamation Operations; Application 
Fee for Coal Exploration Permit; Fee 
for processing Mining Plan; Fee for 
Mid-Term Review of Surface Coal 
Mining and Reclamation Permit 

agency: Office of Surface Mining 
Reclamation and Enforcement. Interior. 

action: Extension of Public Comment 
Period. 


Summary: The Office of Surface Mining 
Reclamation and Enforcement (OSM) of 
the U.S. Department of the Interior (the 
Department) extends until June 3.1985. 
the public comment period on the rule it 
proposed in the February 22,1985 
Federal Register (50 FR 7522). The 
proposed rule would govern the 
collection by OSM of application fees 
for permits to conduct surface coal 
mining and reclamation operations, and 
for permits to conduct coal exploration. 
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as well as fees for processing mining 
plans and for mid-term review of surface 
coal mining and reclamation permits. 
Recipients of these services would be 
required to reimburse OSM for the 
actual cost incurred by the Department 
in providing the service. 

The rule would apply to applications 
for mining on Indian lands, in Federal 
Program States (Georgia. Idaho. 
Massachusetts, Michigan, North 
Carolina. Oregon. Rhode Island, South 
Dakota. Tennessee and Washington), 
and on Federal lands in States not 
having State-Federal cooperative 
agreements. The rule would also require 
payment to the Department for costs the 
Department incurs in reviewing and 
approving mining plans. 

OATES: OSM will accept written 
comments on the proposed rule until 5 
p.m. eastern time on June 3.1985. 

addresses: Hand-deliver written 
comments to the Office of Surface 
Mining, Administrative Record, Room 
5315,1100 L Street, NW.. Washington, 
D.C.; or mail to the Office of Surface 
Mining. Administrative Record. Room 
5315L. 1951 Constitution Avenue. NW.. 
Washington. D.C., 20240. 

FOR FURTHER INFORMATION CONTACT: 

Murray Newton. Chief. Branch of 
Regulatory Programs. Office of Surface 
Mining, U.S. Department of the Interior. 
1951 Constitution Avenue. NW.. 
Washington, D.C.. 20240: Telephone: 
202-343-5888 (Commercial or FI'S). 

SUPPLEMENTARY INFORMATION: OSM 

proposed a rule in the February 22.1985, 
Federal Register which would govern 
the collection by OSM of fees for certain 
activities related to the processing of 
permits and mining plans for surface 
coal mining and reclamation operations 
(50 FR 7522). That notice announced a 
public comment period on the proposed 
rule closing May 3,1985. In response to 
a request for more time to submit public 
comments on this rule, OSM is 
extending the closing date of the public 
comment period by 30 days. Comments 
will now be accepted by the location 
given above (‘ ADDRESSES *) until 5 
p,m. eastern time on June 3.1985. 

Dated: May 1,1965. 

Carl C. Close. 

Acting Assistant Director. Program 
Operations and Inspections. 

[FR Doc. 85-11018 Filed 5-2-85; 3m pm] 

B1LLINQ COOC 4310-0*41 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 52 and 81 
IA-5-FRL-2828-5 ] 

Indiana; Approval and Promulgation of 
Implementation Plans; Designation of 
Areas for Air Quality Planning 
Purposes 

agency: Environmental Protection 
Agency (USEPA). 
action: Proposed rule. 

summary: The State of Indiana has 
requested that USEPA change the Total 
Suspended Particulates (TSP) 
designation for a portion of Wayne 
County. Indiana. Under the Clean Air 
Act (Act), designations can be changed 
if sufficient data are available to 
warrant such a change. USEPA proposes 
for Wayne County (1) to disapprove a 
redesignation of Wayne Township from 
unclassified to attainment for TSP. and 
(2) to approve the redesignation of 
Webster, Center and Boston Townships 
to full attainment for TSP. 

In addition, the State of Indiana 
submitted a request to revise the 
Indiana State Implementation Plan (SIP) 
for TSP for Richmond State Hospital. 
USEPA is proposing to approve revised 
emission limits for this facility. 
date: Comments on this redesignation 
and revision and on the proposed 
USEPA action must be received by July 
5.1985. 

addresses: Copies of the redesignation 
request, technical support documents, 
supporting air quality data, and the SIP 
revision request are available at the 
following addresses for review: (It is 
recommended that you telephone Anne 
E. Tenner, at (312) 888-8036, before 
visiting the Region V office.) 

U.S. Environmental Protection Agency. 
Region V, Air and Radiation Brandi 
(5AR-26), 230 S. Dearborn Street. 
Chicago. Illinois 60604 
Indiana Air Pollution Control Division, 
Indiana State Board of Health. 1330 
West Michigan Street. Indianapolis, 
Indiana 46206. 

Comments on this proposed rule 
should be addressed to: (Please submit 
an original and three copies, if possible.) 
Gary Gulezian, Chief. Regulatory 
Analysis Section, Air and Radiation 
Branch (5AR-26). U.S. Environmental 
Protection Agency. Region V, 230 South 
Dearborn Street, Chicago. Illinois 60604. 
FOR FURTHER INFORMATION CONTACT: 
Anne E. Tenner, (312) 886-6036. 
SUPPLEMENTARY INFORMATION: Under 
Section 107(d) of the Act. the 


Administrator of USEPA has 
promulgated the NAAQS attainment 
status for each area of every State. Se« 
43 FR 8962 (March 3.1978). These area 
designations may be revised whenever 
the data warrants. The primary TSP 
NAAQS is violated when, in a year, 
either. (1) the geometric mean value of 
TSP concentrations exceeds 75 
micrograms per cubic meter of air (75 
pg/m 3 ) (the annual primary standard, 
or (2) the maximum 24-hour 
concentration of TSP exceeds 280 pg/m* 
more than once (the 24-hour standard). 
The secondary TSP is violated when, in 
a year, the maximum 24-hour 
concentration exceeds 150 pg/m* more 
than once. 

Wayne County Redesignation 

The current designation forTSPin 
Wayne County. Indiana is that the area 
included within Boston, Center, Wayne, 
and Webster Townships is designated 
unclassifiable and the remainder of the 
County is attainment as codified at 40 
CFH 81.315 (1984) (November 2, 1981,4G 
FR S43401], On September 11.1984. the 
State of Indiana requested USEPA to 
revise the TSP designation for WebMer, 
Center, Wayne and Boston Townships 
from unclassifiable to attainment. To 
support its request, the State of Indian* 
submitted 8 consecutive quarters (July 
1962-August 1984) of air quality dat.i 
from two sites in Richmond, which is 
located in Wayne Township in eastern 
Wayne County. No violations of the TSP 
NAAQS were measured during this 
period. 

However, the State of Indiana 
submitted air quality modeling analyses 
which indicate that the two monitors are 
not located in the area of poorest air 
quality in Wayne Township. These 
analyses project secondary 
nonattainment for o small area in the 
north part of the City of Richmond in 
Wayne Township. Therefore, without 
further modeling or monitoring data to 
support redesignation to attainment for 
all of Wayne Township, the 
redesignation of Wayne Township to 
full attainment cannot be approved. The 
available modeling and monitor data do 
indicate that the TSP NAAQS are 
attained in Webster. Center, and Boston 
Townships in Wayne County. The 
technical data are discussed in more 
detail in the technical support document 
which is available at USEPA s Region V 
office. 

Therefore, based on the available 
technical support from the State, USF.PA 
proposes to disapprove the 
redesignation of Wayne Township from 
unclassified to attainment for TSP, but 
to approve the redesignation of 
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‘Webster, Center, and Boston Townships 
in Way lie County to full attainment for 
TSP The remainder of the County would 
rtmain designated attainment. 

Richmond State Hospital 

On March 28. 1984. the State of 
Indiana requested that Richmond State 
Hospital, a major TSP source in Wayne 
County, he permitted to utilize its four 
boilers simultaneously and increase its 
TSP emission limit to 0 60 Ibs/MMBTU, 
The current federally approved SIP for 
Richmond State Hospital allows 
simultaneous operation of the four 
boilers, hut restricts each boiler to a 0.35 
Ib/MMBTU emission limit. USEPA 
proposed to disapprove this SIP revision 
on May 8. 1984. because the State had 
not submitted an air quality modeling 
analysis, consistent with USEPA 
reference modeling methodology, 
demonstrating that the revision would 
not cause or contribute to a violation of 
the TSP standards. On September 11, 

19H4, the Stute submitted additional 
information which supported the earlier 
request to revise the SIP for Richmond 
State Hospital. 

In order for there to be an increase in 
Richmond State Hospital's operations 
i>nd ( missions, the State must 
demonstrate attainment and 
maintenance of both the short term and 
Ion# term TSP NAAQS. The State 
submitted both a Climatological 
Dispersion Model (CDM) analysis to 
estimate the annual TSP concentration 
in Wayne County and two PTPLU model 
runs to illustrate the current and 
proposed short term impact of the SIP 
revision in the area surrounding 
Richmond State I lospital. 

The CDM model analysis submitted 
by the Stale indicates (1) that the 
proposed Richmond State Hospital's 
emissions have an insignificant annua) 
‘mp.mt in the area of Wayne County 
that modeling projects as a secondary 
nonattainment area and (2) that the 
annual TSP standard will be attained 
and maintained with the relaxation both 
»n the immediate vicinity of the Hospital 
nnd elsewhere in the County. 

As to the short term TSP standards, 
these analyses depend on the previous 
State requirements for the source. As 
stated earlier, the Federal SIP permits 
the simultaneous operation of all four 
Richmond State Hospital boilers. 
However, the previous State operating 
Permits restricted the operation of these 
boilers to one boiler at a time, except in 
the case of emergencies. If Richmond 
Shite Hospital was complying with the 
date's requirements, then a true 
assessment of the short term impact of 
’f u - proposed revision for Richmond 
State Hospital's relative to previous TSP 


levels in Wayne County must consider 
the increase in TSP emissions from the 
operation of one boiler at 0.35 lbs/ 
MMBTU versus four boilers at 0.6 lbs/ 
MMBTU. The PTPLU analysis submitted 
by the State indicates that the maximum 
24-hour impact of this emission increase 
would be to increase TSP 
concentrations by 9 mg/m*. 

In addition. USF.PA modeled 
Richmond State Hospital's emission 
increase using 3 years of National 
Weather Service meteorological data 
and the MPTER model to obtain a more 
refined estimate of the effect of this 
relaxation on 24-hour concentrations. 
The highest 24-hour concentration 
predicted was 2.91 pg/m 3 , significantly 
less than the 9 pg/m 3 worst case 
estimate obtained from the screening 
model PTPLU. 

The available monitoring and 
modeling data indicate that the small 
increase in ambient TSP concentrations 
resulting from the proposed changes for 
Richmond State Hospital will not 
threaten the 24-hour TSP NAAQS within 
Wayne County and will not have a 
significant impact within the area of 
projected worst case air quality in the 
Richmond area (about 3 km east of 
Richmond State Hospital). 

Consequently. USEPA proposes 
approval of the revised emission limit us 
a revision to tfic SIP. 

Under 5 U.S.C. Section 605(b). the 
Administrator has certified that 
redesignations and SIP approvals do not 
have a significant economic impact on a 
substantial number of small entities (See 
46 FR 8709). 

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. 

Dated: March 29.1965. 

Viildas V. Adamkuv 

Regional Administrator 

JFR Doc 65-10910 Filed 5-3-65. 6:45 am| 

BU.ltNO COOC (SW-M-M 


40 CFR Part 721 

I OPTS-50525; FRL-2800-SI 

Substituted Tetrafluoro Alkene and 
Disubstituted Tetrafluoro Alkane; 
Proposed Determination of Significant 
New Uses 

Correction 

In FR Doc. 85-6706 beginning on puge 
11384 in the issue of Thursday. March 
21.1985. make the following correction: 


§ 721.1015 (Corrected) 

On page 11390. third column, in 
§ 721.1015(b)(1)(tii). fourth line, insert 
the word “this” after the word “of. 

BILLING COOC 1V01-01-41 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44 CFR Part 67 

(Docket No. FEMA-66561 

Proposed Flood Elevation 
Determinations 

agency: Federal Emergency 
Management Agency. 
action: Proposed rule, 

summary: Technical information or 
comments are solicited on the proposed 
base (100-vear) flood elevations and 
proposed modified base flood elevations 
listed below for selected locations in the 
nation. These base (100-year) flood 
elevations are the basis for the flood 
plain management measures that the 
community is required to either adopt or 
show evidence of being already in effect 
in order to Qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP). 
dates: The period for comment will be 
ninety (90) days following the second 
publication of the proposed rule in a 
newspaper of local circulation in each 
community. 

ADDRESSES: See table below. 

FOR FURTHER INFORMATION CONTACT: 

|ohn L Matticks, Acting Chief, Risk 
Studies Divison. Federal Insurance 
Administration. Federal Emergency 
Management Agency, Washington. D.C. 
20472. (202) 267-0700. 

SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management 
Agency gives notice of the proposed 
determinations of base (100-year) flow! 
elevations and modified base flood 
elevations for selected locations in the 
nation, in accordance with Section 110 
of the Flood Disaster Protection Act of 
1973 (Pub. L 93-234). 87 Stat. 980. which 
added section 1383 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Ac t of 
1968 (Pub. L 90-448)), 42 U.S.C. 4001- 
4128, and 44 CFR 67.4(a). 

These elevations, together with the 
flood plain management measures 
required by $ 60.3 uf the program 
regulations, are the minimum that are 
required. They should not be construed 
to mean the community must change 
any existing ordinances that are more 
stringent in their flood plain 
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management requirement®. The 
community may at any time enact 
stricter requirements on its own, or 
pursuant to policies established by other 
Federal State, or regional entities. These 
proposed elevations will also be used to 
calculate the appropriate flood 
insurance premium rates for new 
buildings and their contents and for the 
second layer of insurance on existing 
buildings and their contents. 

Pursuant to the provisions of 5 U.S.C. 
605(b). the Administrator, to whom 
authority has been delegated by the 
Director. Federal Emergency 
Management Agency, hereby certifies 


State 


Ofy'town'caurdy 


o* or 

Co**r 


that the proposed flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A 
flood elevation determination under 
section 1363 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction within the flood plain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
flood plain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how 

Proposed Modified Base Flood Elevations 


high to build in the flood plain and do 
not proscribe development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 
requirement; of itself it has no economic 
impact. 

Ust of Subjects in 44 CFR Pari 67 

Flood insurance. Flood plains. 

The authority citation for Part 67 is 
proposed to be revised to read as 
follows: 

Authority: 42 U.S.C. 4001 et s*q.. 
Reorganization Plan No. 3 of 1076. E.0.12127. 

The proposed modified base flood 
elevations for selected locations arc; 


Source of ftooteng 


Hutevte Spring Brands — 


PDepte n ten 

ground ‘Elavahon n 
(NGVOt 


•in 


E*bng 


About 12.350 teal down***** of Johnson Rood 


*575 


teat cs>Mroa«n of Johnaon Rood _ 

teal downabaam at Omfca Avarten ___ _ 

teal upatroam of Govunon nmm 

At coAjcncf of Plnhook and Fagan rnaSi — 

Al confluence ante hunt**** Spnng Branch and Fagan 
Crate. 


*M6 

• 59 € 

*807 

*810 

*610 


Sond common** to Honor** tea W Dte Mayor. C*y Of tentete. PO Boa SOS tefftetea, Alabama 35604 

- 122nd Avanue « 


Atvrona 


I Yuma Cdy. Ycana Courtly 


zr 


Colorado Rrvar 


ad Id north **te of Yuma Levee 


IT 


Map* avaMatte lor «n«pacbon at te Department of Dtnmtopme* Service*. 3 W 3rd Sm, Yun* 
Sand c omma* * to tha Honorabte PhAp a date 200 Fb*i Yon*. Antona 85384 


*134 I 


*131 


Anyone 


Map* 

Sand 


Yuma Cotmty (Dnroorporeted Colorado Rivar 


C rtanaion of Avenue 0 to North Sate of V*na love* 


for •ntoacbon al N Oapartme* of Puttee Worn, 2703 Avanua tt. Yuma. Antona 
to tha Honorabte Robert W Kennedy. PO Boa 1112. Y*ae. Aruona 86365 


•131 


•tM 


Cantomat .... .. .. 


Arroyo Oa La lagto* 

Hh iwih.f »■ ^g^rrray om 

*221 

•403 

•g 

‘311 

0 

•y 


Atm* 

Anoyo Dal Vtep _ 

100 teal doamebaam bom tea can—rtna * teab* 
Avanua 

Pda TraaS* Bndga croaang 



Boduaan Canal 



in# N-3 

Southern Pactec Radroad cro***^ 

•g 

•7 



San Franoaoo Bay 

Aooroamatnfv 300 ler*i south* ml * dm nhvwiM 

o 

n 

1 

•Id 



WmtS Crate Una 8 

1 Vf 1 ' M*ai| ^rw te/WweSI lA VteaXte irUR 

of Cabot Boutevard and Depot Road 

50 la* aaal of tea intersection of Nww England 
VRaga Onva and ttonramod Avanua 




Map* avadabte lor teepeefton al tha Atemecte County Flood Control and Water Conservation Detect 1221 Ote Sbact Oakland. C—tom*. 

Sand commante to tea Honor** John Gaorga. 1221 Ote Sheet 536 Oakland CaMom* S4«t2. 



Cabtoma . .„ 

1 Avalon fCay). Loa Angatei Counry j 

| Avalon Canyon 


i — 

E —; 



' Pactec Ocaan. 


I 51 

3 

Map* rmiafate tor mpeebon * Cdy Had. Avteon. CaMom*. 





Send comma** to tho Honorabte Gtead 


P O Boa 707. Avalon. Cabfomm 00704 


Caldorraa 


to* A ngal** Courrfy fUran co rpo 


Al Potent, approaanalter 800 teat bom tea mtonec- 
aon of lAteoaand Hghwey and Pactec Coaat Hgfv 


(1 


Map* awatebte lor mapecocn al lot Angate* County Flood Control. Detect 2250 East Abater Sira* to* Angatea. CelHamm 


iSand comma** to tea Hcmontete Dean Dana. 383 Had of Atemfrabon. 500 Wa* Tampte Sbaat Loa 

Angaiaik Cafetom* 80012 


CaMorraa - J Mono Bay (C4yt San Urn 

Obapo County 

Map* avartebte tor mapacbon * tea Dapanmc* of Pub* Worn* 5? 
Sand comma** to tea Honor** Eugene Shelton. 585 Hatxv Ssro 

Pactec Ocaan 

16 Harbor Street Mono Bay C—on* 
at Mono Bay. CaMorraa 33442 

Approaimalaly 000 laat am* of tea tnlmaachon of 
Beachcomber Avanua and Easier Street along 

1 Eaatar Street Emended 

L 

1 r 'i 

|" 

C —torma . . ] 

| Ova** |C*yt Vtentora County 

Santo Clara Am cf Mart** tote 1 

Santo Clara Rrvar Breakout _ J 

300 laat dmmatmam shown 

150 «a* upstream bom moute 

;.:l 

[:• ’: 




mss 


























































Federal Register / Vol. 50, No. 87 / Monday. May 6. 19B5 / Proposed Rules 


19041 




PnoPOSEO Modified Base Flood Elevations—C ontinued 
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At County Boundary _ .. _ 
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Crystal Crete 
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Mape auttebte tor tnapecaon at City Hal. 006 
Send comment* to Honorabto Oaryte Rtemater 


r Street. warm. Nebraska 
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**60 
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Mdpfc *vodot4o tor mspuchon at the CocW* Co***ence Ofkce. Oy N*« Moo* Nenpon 

Send commits to Mono**** Joeeph C RrfcMe Uajot a* the Oty of Newport New* 2400 Wuh^ion Auenu*. Newport New*. Vegna 20607 


WaaNngfcn __ 

Dm Mom** |e*yl tong County I Pacrhc Ocean. , 

Along iNx«to« of Puget Sound appronmately 475 

11 



MM wett o* «**r*ccbon of Manne Vmp* Dm* 

SoiAh and South 24Vth Street 



Mep* A*A4AbM tor oap#c»>n At the Engmeen n q Oeptflment 21630 Hlh Avenue South. Out Motoe*. WMhmgOon 
Send comment* iq the Honorable Pal De 8***o. 21630 11th Avenue South 0*i Monet WisNngton wtM 


Oy o< Fowd du toe. Fond du 

W«*i Branch Fond <%j Lac fUn 

Ju*l upaAeam of H^hway T 

None 

Lac County 






About 0 3 mst uptireem of County Hgr*»ay T ,, __ 

None 


De Neveu Oee* .. 

At moufi ___ 

•750 



About 3 04 mite* Above mouth _ 

*004 


Ttycheodah ONk__ 

About 0 7 mb Above mouth 

None 



About 0 1 mfe up*tr*«n of Stele 23 

Non# 


Supp* On A -, . 

At mnudi --- 

None 



About t 3 m**t above mouth .. . 

None 


Map* avadatde tor rapechon *l the Engnttoog Department PO Boa ISO. Foret du Lac. W»*oon**n 

S«nd comments to Honor**** Deo* R Thompson. C*y Manager Oty of Fond du Lac. P O Bo ISO Fond du Lac. Wtsconam 54S35-01S0 


•Nona •ZoneB 

Issued: April 24.1985. 

Jeffrey S. Bragg. 

Administrator. Federal Insurance 
Administration. 

|FR Due 85-10884 Filed 5-3-65: 8 45 am| 
Billing CODE «7u-03~m 


44 CFR Part 67 
I Docket No. FEMA-66581 

Proposed Flood Elevation 
Determinations 

AGENCY: Federal Emergency 
Management Agency. 
action: Proposed rule. 

Summary: Technical information or 
comments are solicited on the proposed 
base (100-year) flood elev ations and 
proposed modified base flood elevations 
listed below for selected locations ih the 
nation. These base (100-year) flood 
elevations are the basis for the flood 
plain management measures that the 
community is required to either adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 
for participatin in the National Flood 
Insurance Program (NF1P). 
dates: The period for comment will be 
ninety (90) days following the second 
publication of this proposed rule in a 
newspaper of local circulation in each 
community. 

ADDRESSES: See table below. 

FOR FURTHER INFORMATION CONTACT: 

John L Mafficks. Acting Chief. Risk 


Studies Division. Federal Insurance 
Administration. Federal Emergency 
Management Agency, Washington. DC 
20472. (202) 646-2767. 

SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management 
Agency gives notice of the proposed 
determinations of base (100-year) flood 
elevations and modified base flood 
elevations for selected locations in the 
notion, in accordance with Section 110 
of the Flood Disaster Protection Act of 
1973 (Pub. L 93-234), 87 Stat. 980. which 
added section 1363 to the National Flood 
Insurance Act of 1966 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. I*. 90-448)), 42 U.S.C. 4001- 
4128, and 44 CFR 67.4(a). 

These elevations, together with the 
flood plain management measures 
required by g 60.3 of the program 
regulations, are the minimum that are 
required. They should not be construed 
to mean the community must change 
any existing ordinances that are more 
stringent in their flood plain 
management requirements. The 
community may at any time enact 
stricter requirements on its own. or 
pursuant to policies established by other 
Federal, State, or regional entities. 

These proposed elevations will also be 
used to calculate the appropriate flood 
insurance premium rates for new 
buildings and their contents and for the 
second layer of insurance on existing 
buildings and their contents. 

Pursuant to the provisions of 5 U.S.C. 
605(b). the Administrator, to whom 


authority has been delegated by the 
Director. Federal Emergency 
Management Agency, hereby certifies 
that the proposed flood elevation 
determinations, if promulgated, will not 
have a significant economic impact un a 
substantial number of small entities. A 
flood elevation determination under 
section 1363 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction within the flood plain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
flood plain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how 
high to build in the flood plain and do 
not proscribe development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 
requirement: of itself it has no ecunnmic 
impact. 

List of Subjects in 44 CFR Part 67 

Flood insurance. Flood plains. 

The authority citation for Part 67 
proposed to be is revised to read as 
follows: 

Authority: 42 U.S.C 4001 el ue q.. 
Reorganization Plan Nn. 3 of 1976 EO 

The proposed base (100-year) flood 
elevations for selected locations are: 
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Proposed Base (100-Year) Flood 
Elevations 


Proposed Base (100-Year) Flood 
Elevations—C ontinued 
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Elevations—C ontinued 
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Smtrvr tioic* Ol South Oao* Caoato Canyon 
Road. 450 tori north of 0* mtoroaefcon **h 

Humatoootl fad A«#r\t -____ 

Tn\jt>r*onw Oort 50 tort uuUMrta •» km u« ti» 

or .Mato Highway 74 ... __ 

rtrt^y Chws i mom duto i'j«M Latoi) 100 tot 
umttoam ktim canv** of Soda laa# Road 
Turtry Om4 ijf ftoy fuart lntoia*ckOh Of 
5oi,th Turk ay Doe* Road and Rena Hood. 

4£Cto* Om* 

mtnrkortoi of croak and cantor gi Tuodwto 
Road___ _ I 

too tort «UCf Of tA *w> Short, 600 tort aerth , 

of its totorao ch on rath V.'. rt 0Oih Augrta_ | 

too iAAtor Chart T,*>idsr> 50 tort ops*+*m 
kom *«tnlt of Utokket Strort 
thy*# Owl 

toMkao*! of art aryl unu of South 

Sm'trm Skami __ _ _ 

Intortackpn Of Wort Ooncy ktt and Soth 
tomruk Stot 

htonev r*eak Inkmaecaan of art and cam#* ol 

Mrgti School Lnaanc# Mood __ - . , 

HfrtW Oa«« Tnbusry 30 tort MOMt^vn to* 
carta* of Moca* Road ___... 


•5,731 

•7,005 

•0013 

*0.704 

•5M2 

•5305 

*0.727 

•0.lto’ 

•53« 

*5.404 

*5407 

it 

•03-90 

•7.015 

*0307 
•7.704 
•5.740 
"0 ft! I 

•0477 

#1 

•5604 

•0.020 
0 1 

* 1.100 





1.313 
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Proposed Base (IOOYear) Flooo 
Elevations— Continued 


Spun* d flood*? tocetmn 


.Wnm 200 Jogi 10*4*04*1 fiom center ot 

U S Rnute 93 tvOgr at Carmen 
Map* avariabte for inspection Af County CWk » 
OMcr* 206 Courthouse Orrw. Salmon. Idaho 
Send corremote io IN® Honor atte Love Densck. 
206 Coiathouse D»rv* Salmon Idaho 6346? 


ILLINOIS 


Unicorpo'ated Atom of AkiAraftr County 

ffwvrppr Hvw 

Above 7 0 mflet upstream of m<xrt* of Oso 

- ___ _ 

A(ov* 64 met up%ir<s*m of Stale Roof* »*6 
0*0 «w 

About 02 note upskeam of Aowi Central Gulf 
Railroad .._. ...... , 

About 3 t rrete* upstream of feno** Control GuN 

Raatotd -- ...._ 

Pfgoon Crew4 

Af mouth , 

About I 83 mNt upstream at Siam Route 3 
Map* avodabte for Impaction »• the Supervisor 
of Assessments Of**. A*uondw County 
Courthouse Cano tenor* 

Send common** lo HonoreM* CE Form 
Chairman County Board ot Comrmswoners. 
Aterander County. Atovander Counry Court- 
t*Ou*a Coro. lAnom 62914 

Fulton County (Unincorporated Areas) 


About 0 2 ml# downstream of downstream 

county boundary -- 

Al upstesm county bcxnday __ 

CwfJ OmI » 

About 05 mte downstream of US Routa 24 

About 0 5 mte upstream ot U S Route 24 __ 

Spoon ft«r 

About 0 2 n*te downstream ot State Route 116 
About 0 93 m*a upstream of State Route 116 
TntK**y fo Swag* Owe* 

About I 68 mite* upstream of fhOUte _ 

About 2 3 flstes upstream of mouth 
Maps avaaatote tor inspection at me County 
Planning and Zonr? Department TOO East Oat 
Sima*. Canton, tenon 

Sand common** lo Honorable Media Rppcr 
Cftetfperson, County Boardl fu*Qr> County 
Courthouse lewolown, tenoi* 61542 

Umncorporatod Areas ot Morgan County 

libron River W<thm community _ 

VfiusAfShsrrv Crete 
Just upstream of Poor Farm Road 
Just Oownttrpam 0 i Sandusky Street 
Just upstream of Sandusky Street 
About t.600 feet upstream of Woody tan# 

Town filrev* 

About SCO tea* upstream of Morion Avenue 
Jutf down**®am ot Massey Carte 
TrOvtory AU 7 

At confluence with Mai/«*ittc*re Creek 
Just downstream of Harmony Om 
7/dteary No * 

Juai upstream of Wood* Lana 
Abort) 2.500 feet upstream of Townshp Road 
»225 

Maps available for Inspection at tt* County 
Board Oboe, County Courthouse Jackson***. 


Send comments lo Monorafaf* Vem Bergsrh- 
neOer, Chaeman Morgan County Board. 
Morgan County Courthouse 300 W«*sl Slate 
Street Jacksonville tenors 62650 


Northlake (City). Cook County 

Abnvi Crete 

About 1650 Me* downstream ot Mooch Avomio 


atvpih 


ground 

^Etev* 


(NC.V0I 


•3J667 


*334 
•361 


*330 

*331 


*340 

*350 


•452 

•455 


*455 

*457 


*532 

•537 


•535 

•538 


•477 

•556 

•563 

*568 

*597 

•596 

•602 

•568 

•607 

•597 

• 6)1 


*837 


Proposed Base (100-Year) Flooo 
Elevations—C ontinued 


Source ol tooting and kocabon 


around 

r Eteva 


(NGVD) 


About t ?O0 Net upstream of Ovcago and 
North Western Raoroad 1 

Maps available tor inspection al the City Man 
age* * Of«ca. Mtavcpaf Bufldmg 55 East lake * 
Street NoHNase. area 

Snnd comme n ts lo Monceabte Eugene E Ooyte 
Mayor City of NortWakC. Munopal Staking 55 
East take Street. No*intake teno* 60164 


Pika County (Unincorporated Areas) 




Atxxa 22 mtes downstream of Lock an Dam 

No 24 ______ 

About 24 mtes upstream of Bursngaon North 
am RaOroed __ 


About 4 2 mfle* downstream of ttnoa Central 

GuH Raoroad _._ 

Aboul 3 000 tent upstream of State Route 104 
6Uy Crete 

About 2.400 teat downstream of County Route 

10 ..._____ 


About 2.400 teet upstream of County Route 10 

Maps ov suable for inspection at the Zoning 
Administrator a Office, C/o County Clerk, 
Pike County Courthouse. Pittsfield. Mmols 

Send comments to Honorable Letter Vincent | 
Chairman. County Board of Commsvoren 
P*» County Courthouse. P-Uslted teno* 
62363 

Unincorporated Areas of Scott County 


About 2 1 mfle* downsurem of confluence of 
Big Sandy Creek .. ...... 

About t 0 mte upstream of confluence of Coon 

Run .*.. .. 

Run Crete 

About 2.800 teet downotream of Rock wood 


About 700 feet upstream of Nortob Southern 


Mapa available for inspection *i the County 
Comrressoner * Ottce Scot! County Court 


Send c omm m l i to Honorable Richard Hoots 
Charmarv County Board of Comnuonet 
Scott Coufy Courthouse Winchester. linos 
62694 

Sidney (Village), Champaign County 

Saa for* ffcvwr Writer comnsavty 
Rphf Barte 7**/tory of So* /pr* ftwr 

Al mouth _ _ . ... 

About 02? ntea *>uream of Victory Street 
fed Branch or Aprw Ban* TntHAry ot Sa» Fork 
Avar Wrthn co^vrvavty 

Maps available for Inspection at tho V«ago 
Clerk's Otfce. V4tage Hoi Sidney. Mnote 
Send common** to Honorable Oenres Stewart 
VAage Prevent v«ag# Hal Sdney. Mnore 
6**77 


INDIANA 


Areas o* Brown Courtly 

Ab*i For* Sav One* 

Aboul 1 4 mtes downstream of Green Vatey 


About 1 4 mtes upeiream of Private Road 
fZ#*ne*>»c*n Creo* 

Abo»4 1.300 teo* downs®earn of c onfluen c e of 
Plum Creek 

AbOiA 200 teH upstream of Upper Beanbios 
som Road (about 15 nvles upskwam of 
Sprursci Road) 

Atorrn Fpra AurnMoasom Ow* 

At mound* ___ _ ___ 

Just upstream of Slate Route 135 
CrooUGOrtA 

About 550 Net downsaream of Oookod Oo#4 
Hoad (about 3 25 mtes above mouth) 


•457 

•477 


•442 

•447 


•479 

*483 


•443 

*447 


•6$9 


•659 

*660 


*564 

*656 


*63? 


•7*a 


* 66 ? 

*693 


•586 


Proposed Base (i 00 -Year) Flood 
Elevations—C ontinued 


Soirci of Nx>dng and location 


About 1 500 feet up**warn pi Prnrai# Roed 
Cower Scrtooner 0*e4 

At mouth _ 

At confkience of Cold Well Moftoa 
Ltopar Schooner OwM 
At confluence Of Cold W c« Hgflow 
About 300 fee* unsewam ol County Rrvad 
(about 20 mtes upskeam ol confkjonco ol 
CokJ Waft Hokow) 

Gnaw Bon# Oee* 


About t 24 mtes upstream of 

Road __... _ 

ftemterapn Cnmi 

At conikjenca of Gnaw Bon# Creek 
Just dewnttreem of County Road (about 22 
nreet upstream of Mount Liberty Hoad) 

Just upskeam of C<xx>ty Road (about 22 mtei 
upstream of Mount Lberty Road) 

Aboul 025 mile upstream of County Road 
(about ? 86 mies upstream of Mount Lberty 


at lh# Browr 
County Plan Commnaorv PO Bo« 401 NaV* 
vBe, tivkana 

Send comments to Honorable Norman McCor 
mck. PrasidenL Bigwn County CommeMonen. 
P O Bo« 401. Naihv«e Irxkana 47448 


Unincorporated area# ol Crawford County 

(ifjip am# Avw 

Just Upstream of Okl State Route 37 
At confluence of Bed Hollow Crete 
Shnivy For* Crete 

Al southern county boundary (upstream cross 
**» 

Aboul 06 mfle upstream of kterstatr 64 
/VfN aete 

Af mouflh - -. . __ 

About 200 leet upstream of Farm Road 
CVter Date 

At rnoudi___ ____ 

Just downstream of Cfertty Route ___ 

Trt\rtjry h t» r 

Al mouth - __ 

About 3.400 foe* ipstrsam of moulh 
TntKiUry AM / 

At moufft.. .. 

About 1200 tee* upstream of moult* 
t/ivt 

At confluence wflh Lilfte EUue River 
About 0 9 mfe upstream of Slate Route 37 
(fr.wvnwttmM 

At meuth _ _ 

About 17 mtes Upstream of rnouth 

OogOmA 

At mouth__ ...... .. . 

About t 7 rnles upstream of mouth 
C*%> fort LVute 

Aboul 0 ?5 mfle upskeam of mouth 
About 2 0 mtes upstream of mouth 
BAa* Mvov 

Aboul I 7 mflas downstream of Mem Street 

About 1 3 mtes upstream of Man Sfirei __ 

ONp Raw 

About 2 8 mtea downskaam of coteluerNa of 
Lfltte Bkie River 

About 0 9 note upstream of confluence of Blue 
River ______ .. 

Pataka (ter* Along shoreline 
Maps aveilabt* for inspection at the Airdrie* * 
Office Crawford County Courthouse Engksh 
Indene Send comments lo the Honorable J*n 
Taylor President of the Crawford Counky Board 
Of Ccmmeacmers. Crawford County Court 
home. Engflsh. Induma 47116 

Fngkah (town) Crawford County 

Idttf Bk* ftw* 

Atwji i 500 tent downsaream of Norfolk South 

am Rtewey 

Just upstream ot Stair Route 64 


•n Nst 
abxs 

)KS 

iona 

IN^ 


•570 

*M5 

*MS 

*684 

•6t; 

•661 

666 

•704 

*7« 

•721 


*4«r 

•sis 


•4St 

*513 


■4JO 
•523 


•471 

*546 


• 5 !» 

•«t 


*521 

•5» 


*515 

■Mfl 


•515 

•550 


•527 

*581 


•515 

*S» 


*51? 

*554 


• 42 ? 

•43? 


•50? 

•VS 
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Proposed Base 000-Year) Fiooo 

Elevations—C ontinued 


Source o» Hooorq and tocuMn 


iW Mrtpw Cr##A W.trur corporal* kmrta 
i*jnp fCr* (>>(** 

At mcsrth -- -. - 

About 7 OOO Nat up%lr*am ol BeasWy Road 
#jp« j«jMiabl* tor teepeeboo ai too Town Halt 
Indiana Sand comment* to toe Honor 
«b* Mke GiHTvc- PrcMtcnl of toe Tpen 
8o#d Town ol.Enguh EngMh Town Ha* 
(r^nh mdena 47ite. 

U'H'» f; rxporal#d areaa ol Kosciusko County 

L#4# En*a shoreane _ 

j*mm iite# En*# shorein# _ 
rtrt*'.* (#4# En*a shore** 
rtwrw da*# Ena*# I 


Oom+go (**• Emir* shore** 
r<w« #no# Aver 

About oos mi# downstream of 100 Norm Road 
Jurt Downuraam ol Armstrong Road 
About 0 03 ft*# downstream of 676 East Road 
Juu oo wneasam ol Wotetw Lake CkAtet 

rmo Crate* 

About 250 teat downstream ol 1250 North 

Road-----*--— .. ... 

About t 5? rrOe* upttr«*m of 300 East Road - 

W9>A CroM 

A* routh._ * _ 

Aist upsaaam of 300 Souto Road ___ 

CM* En*e shore** _ 

Adrvw LM* Ensr# ttiorWnt _ 

Syracuse LM* Enme shore** __ 

t<«r H r*#### Em*# shonjhne ___ 


for inspection at toe Pvan Com- 
"•sort Office. Count* Courthouse Warsaw 
Mian# Send comment* to toe Honorable 
Oerve lynch. P reetoerrt County Commwvon 
o o *o*ciusAo County Audaor, Co**y Court- 
hw* W*m*, tnoen# 460*0 


KANSAS 


Crty of Afeert. Barton County 

*Ahuf Os#a Rgnr S#n4 CWrrtow 
Aocm 0 4 mrte downstream of Censor Street 
Aw! 'townsteam of Center Street 

•VM45W rtoc*o*v 

At intersection of Eugene Street and Second 

At rrersocaon d Center Street and Second 
A vote* ___,_..____ 

flap* i • ailable tor inspection at G*y Ha*. 
At*rt. Kansas Send commems 10 INr Honor# 
Nr Warren Brady Mayor. C#y c* A then Oy 
h.i *t*ft Kantea 67511 

Hoismgton (city). Barton County 

Oea*. 

Atf tHwttaam ol Meaoui Pecrtk. Reload jteL 
A« icwrwrraam of ffrnth Strael _ 

V\V l >«#a T. bathy 

At rrouth _ , ■ 

Ae« Ouwnafream of Ninth Stroel .... 

&**m f*xxang <CV#r**v from Sh op Cm** 

Htotory* 

About ?50 feat upsfream of N»»cn Stnret 
Aiiout 500 teet upstream of Fifteenth Soeet 
•l*c* *vaU#M« for inspection at Ctty Has 100 
*** Fr»t Street Homngton. Kansas Send 
comments lo Honorable Over Seers. Mayor 
c# f oi Howmgiorv Crty Ha*. 106 East East 
Ho%ng*on. Kansas 67544 

KENTUCKY 


Unincorporated areas ot Mogoffin County 

About 037 mrta downstream of Grftord Road 
Atjoui ^ m miet upstream ol State Route 1000 

****** *#* 

About i .200 feet downstream ot 4th Street 
Jus* downaaeswi pi Bear Br*vrh Road 


# Depth 


ground 

7 Oeva 


(NGVO) 


•515 


*506 

•519 


*840 


•855 

•014 


*804 


•820 

•853 

•810 

•841 

•841 

•850 

•860 

•860 


*1.916 

•1.820 


•1,915 

*1.917 


*1 625 
•1 633 


•1 626 
*1403 


•1 634 

•1.844 


*643 

•073 


•858 

•885 


Proposed Base (ioo-Year) Flooo 

Elevations— Continued 



fO«pth 
n te#« 
above 

Source of itoodmg and tocason 

ground 

f E*#va- 


Son m 
Net 

fNGVDl 

ANaARortL 


Ai moutfi.. . ... ... 

•860 

About 06 n*N above mouth 
flUrong Apr* 

*865 

About 027 mie downsfresm ol Ward Road 

•857 

About 0 90 mie upstream of Mountan Parkway 
Maps avattabN for inspection at the County 

•864 

Courthouse, SafyermvitN. Kentucky Send com 
mants to the HonorabN PaJ Salyer. Megotto 
Uxrtrty Judgo Eaacutrva. County Courthouse. 
•- »' t* *• 


MAINE 


Bath (crtyL Sagadahoc County 


Apnmtoec Aver £n*# aApr»4n# wifran pomm#* 


fV 

*9 

MerrymoeOng Bay Errtvc shorekna w*Ovn commu¬ 
nity -- 

Androscoggn Rrvor Entve rtodn# wrttan com 

*9 

wamtly —... - , . ____ 

ANw AAworwe Aver fnare ahorean# erthui com- 

MO 

rmmry , 

Maps avetfebte for inapeetton at (he Crty Hai. 

MO 

55 From Street. Bath Maine Send commems 


io Honorable J Mchae* lydon. Chaaman of toe 
Counof for the Crty of Beto. Crty Hart, 55 Front 
Street Barn Ms#* 04530 


Boothbey (town). Lincoln County 


Atlantic Ocmon 


Shore** at Oy Pont on R#*di island 

M8 

Shocern# at Emerson Road (ertandetf) -. .. 

Shore** at weal and of Matt# Road (ti- 

•21 

tended) -----...._____ 

Sboratete appro* matuty 1 200 souto of Spruce 

•17 

Shores --...,... ..... ... _ 

M0 

Shore*!# at Parades Po*U ___ 

Shorn** 400 aasi ol function of Comty 

M6 

Route* 840 and 452 ....... 

Sr*ep#cof Aver Emvt shorasnes of Sheeps- 

M3 

col River ertbm comneaety, Beck River and 
Cross Rarer . - ,, 

M0 

Oorrmftscotl* ANwr 


Shoraan# at Famham Po*ti . ___ 

M0 

ShoreSne at nor them corporate Ivrets --.. 

M0 

Shartow FkXhAng . t - .... 

Maps avertable for inspection at toe Boothbey 

#1 

Town He*. Bnpthbey, Marne Send comments 
to Honoratrte Thomas Nckarson. Gherman of 
to# Board 0* Selectman for to# Town of Booth- 
bey. Town H#> Bootobey. Men# 04537 


MASSACHUSETTS 


Nantucket flown). Nantucket County 


rtNynac Ocean 


Shore** at Great Ppml __ ...^_ 

M5 

Shorckn# at Otwinet Road tertendad) 

M6 

Shoreent ait Ho<ka Hoiow Road (attended) 

*20 

Shorten# #t conteueno# d Saaachtcha Pond 

Ml 

She* cent at New Srtaet (CtNndtd) 

M5 

Shorekna at Jonathan Road (attended) _^ 

Ml 

SNxeana at Central Avenue (attended) 

•23 

Shoraan# at Wanneeomet Snort (attended) 

M4 

Shorekna at Someaet Road (attended) _ 

M3 

Shoraan# at Sheep Pond Road (attended) . ... 

M3 

Eftere ihmotew ol Miecomet Pond ___ 

Shadow FkfOdng 

•7 

Oun# Area Mrt ol euetateciion ol Great Po*rt 

Road and Wauwmet Road _ 

Dun# Ar«a appro tenet ofy 1 300 teal north of 

#1 

intersection ol Cites# Lan# and Squam 

Road ____.... .... 

#2 

Dune Area approwmetety 600 teal south of 


intersection of Medeket Rood and Chicago 

BBaaL-^.. — ■■ lapW. ... 1 

92 

Approwmetirty 250 teal east of and d New 


Souto Road ... -. ■ , „ 

M3 

At Mioaet Pond 

*9 

At Sheep Ppnd 

•7 

At Ready Pond 

•9 

AWNucief Ssvnd 


En*# thoraane of CoaMta Pond_ 

*0 


Proposed Base (i 00 -Year) Flooo 
Elevations— Continued 


tOpth 
m Net 


Source of flooding and locabon 


ground 
r Etev* 
lion n 


(NGVD) 


Shoretm# at Proprietor's Roed (exiondedl 
Ens*e shore** at Po*>* H^bor 
Shorekne at Five Finger Po*e 
Shore** si Pocomo Head 
Mapa aeaftaUa for inspection at the Ohc# ot 
Nemuc*et Ptavwg and Economic Dwnlopnsni 
Othoe Town 6 County BufrJmg NaniucAet 
Maasechusatts Send comments to Mr Bernwtf 


•8 

•8 

10 

*8 


0. Grossman. Chaaman ol the Town ot Narv 
tucael Board of Selectman. Town 4 County 
Bu**ng Broad Street NsntucAeL Msmcfv 
•■Bl 02664. 


MICHIGAN 


Corunna telly). Shrawaeaee County 

About i 4 mAae downstream ol Slat# Road *734 

About 1 2 m*es upstream ol dam — ... *741 

Mapa avaeaOl# tor inspection si the C*y C<*rt« 

Office, Crty Hai. 402 North Sfeewatsee Stnaet 
Corums, M*:hgan Send comments to Monora 
turn Steven M Duchan#. Crty AAaneger Crty o* 

Corunna, Crty Han. 402 North Shiawassee 
Street. Corunna. Mctugan 48017 


Woodhaven (ctty). Wayne County 
flrow mAr wn 0**k 
Just upstream ol Vreetand Road 
Abru 2100 feet upstream ot West Road 
U *rsJr O 00 *. 

Just upe»*M* of Vreetand Road 

Just downstream o« Kmg Road _ _ 

Ck*, £V*n C*%t 

AI mouBi _ ... . .._4._ 

About 1.900 Net upstream of Van Norn Road 
OooOrom W*u 

Ai mouBi. ... . ... 

Abotrt 5.000 Nat upstream ol mouth 
Maps avaitebN for tnapeebon at the Crty Clerk s 
Office Crty Hal 21659 West Road. Woodhe- 
*en. MicNgah Send co mments to Hoocxstwi 
Jamas Lambert. Mayor. Crty of Woodhaven 
Oy Mart 2f068 West Road. WoorPwvan. Mchr 
pan 48183 


MISSOURI 


Lupus (city), Moniteau County 
4Asfttun Aver Wrttvn oomrmmrty 
Maps avartebN for InapecUon at ma Crty Hai 
Lupus. Mtssoun 

Sand c o mments lo HonorabN Doug En*y Mayor 
Crty of Lupus. Crty Haa, uput Missouri 65048 


NEW JERSEY 


*590 

*800 

•586 

*582 

*591 

'593 

•503 

- <4 


•583 


Last Hanover (ToemsfupK Morris County 


Bnwr /fr ier 

At confNeno# Ot Rockewey Rrvt* 

AI trtxirsam corporate Imrts 
RomArtwey Errtre Nngth withn corporal# 

Imrts - ■■ _ 

Whflcwny Rvar 

Ai oonflUano# wrth RocMway Rwer 
Downstream of Moms town and En# RaWoed 

Upstream ol rsSrosd spur .. . 

Ai upstream corporate fcmrts 
Bloc* 9*00* EnSre Nngth with corporate *n«s 
Anew Brook Em*e tengfth withm corporate Wnrts 
Maps svsrtatote for to spec bon at rtte Mimopat 
BurtSng. 411 Ridgedrue Avenue East Hanover 


•174 

*176 

•174 

•174 

•178 

•180 

M62 

M82 

•182 


Sand comments lo HonorabN James* Marano 
Mayor of the Town*h*> ol East Hanover Mumc 
pat Buttng. 411 ttidgudete Avenue East Han 
over, New Jersey 07V36 


H o llo-Kue (Borough), Bergen County 

hfciHpAu* 9 * 00 * 

AI downsaresm corporal* kmrts 


•112 
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proposed Bass (100-year) Flooo 
Elevations—C ontinued 




Proposed Base (100* * Year) Flood 
Elevations—C ommued 



Source of hooting *00 loatfon 


»*ne 

. ~ j PKM6 

• t ~ 

Ujpi iv edible for hiepectton *1 Ihe Town Ha* , 

11 North BoiVhe Slrwl Nashrtle. Nortn Cvok 

ns 

S"* comment to MenQieta* ftay wi ond iWmx. 

Town tftmeger. C4y Had. P O Bca 907 HaUv 
North CwoWie 27166 


NCW YORK 


North Se*em (Town), Weetcftaeter County 

7Hkou» flhwr 

Al CoMWkjO e*h T.bcu* hwan ot_| 

Upahoem Hh ol June Rood_ __ J 

Upadeam wh of Nm von Rourt 1*1 
Upaareem tot of oom 

Updheeei ode of of Keefer Uno_‘ 


Al comme nc e w«i Tdicwe Not_ 

Aop»OMnwl*hr 1.600 loot dowmaeem of Now 

Yorti Route 121 ___ 

Opeboae* *de mo* downeaeam cr cu r g at 

►WeyRoed___ _1 

UpMfAMt wd*. ratooi <**fc*ani go w «9 of ; 
Harney Rood ____ ! 

Nope evertble lor mapectlon «• the Town 
Houee. c/0 Town Owl, North Salem. Now 
Vert. 

Send conwiHwWa to Honorable Jean** McNe- 
nri Supervwot of the Town of North Salem > 
RNMchoUer County. Town Nouow. North 
S4em New Yorti 10660 


NORTH CAROLINA 


Shadotte (Town), Rrunewtc* County 
Sbadotte River Wehtn oomnundy _ 

WW7 fffrvn 

Al mould — - - - - - — . -- 

About ?XX> Keel Upstream of Bndgor* Dnve 
Oarrtt (Wnc* 

A! mouth ..... 

Abouf TOO tart upeeeem of Smdh Street _ 

Nape e v defile for inspection at the Town Hat. 
Shaboft* North Carprtta 

Send comment* 10 Honorable Beamon Mvwti 
Mayor Town of ShedoOe. PO 8t» 27. ana 
toot. North Carotna ?fW5? 


OHIO 


Chauncwy (Village). Athene County 

NtVAjrv Rher 

At confluence of Sunday Creoa _I 

About 1600 leaf uptireem of Conrad __ 

Sunday Orta* W*wi comrrwrvty 

Mart eveiebta lor tnapec h on at vwtege Had 4? 
Commraa Sheet. CTwhAKwy. Oho 




•It 

•11 

•It 

•It 

•II 


W 


Send comment* V> Honorable Roger trtmar 

Mavor. Vflwga of Cheuncey Vtftagn Had. A? 

CO rt wrt Sheet. Chauncwy. On© 46719 

Krtbuc* (VrtageL Holme County 

*4*uc* Cart 

About 0 4 mm. downed earn of From Sheet _ *6lf 

About 04 e«W otwheem ol a bawdonert rrtrtj *•« 

Mape avallabrt lor mapa c do n al IN Mayor a 1 
Ofboa, KMRucd. Oho 

Sand comment a to Honorafiae Many Yoder 
Mayor Wage of Mfeucb. PO Boa KiRmoi. 

On© 44437 


Logan (OtyV Moctong County 
Nourty /taw 

About 1,300 leaf tfc****»am al Start Route 
»• i *717 

About 2.500 feet upeheam ol Start Route §64 
Mape available for hiepachon al C% Bwehng 

Logan. On© 
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Proposed Base (100-Year) Flood 
Elevations— Continued 


Proposed Base (100-Year) Flooo 
Elevations— Continued 


Proposed Base (100* Year) Fiooo 
Elevations— Continued 


flOpto 
0\ M*ol 


Source of flooding and totakon 


above 

around 

W 


ton a* 

leet 

<NGVO| 


Sr*d LcrwnnHi lo Honorable Edward Tucker 
May*.- Cfly o» logan to Souto Mdtwnr Sheet, 
login 0*0 43138 


C*y of Mansfield. fticftlend County 

**r»r Far*. 

JtoxJ I 190 tout dorntrain of conAffoci of 

Pjunmr* Crook «... _... 

0 7 noto wpebeam of Ow Bowmen StrMt 

fa/v KCn 

Ai confluence erfto Rocky Fork __ 

X« ot Bowman S»mK .... 

Aanhv, ont 

U confluence w«h Rocky Fork ____ 

Wet Vwnalroam ot Or** Street _ 

baps avadabl* for tnepectlon at the City Pinto 
nj. JO Noto Damond Sbeot Mamtold O-o 
common** to Honorable Edward Meehan, 
Man- City 0< Mamfield Oty &ok*og 30 North 
Oumond Street. Mam**}, Oto 44902 


*1.138 
*1 199 

M 150 
•1.169 


•1.139 

*1.182 


Ml Blanchard (Village). Hancock County 

:<sncrwd ftoor 

Noil 1.500 torn dowmVeam of No** South- 

nr H thvay _.—1___ *824 

Atom 600 tool upstream ot Clay Sbnei _ *831 

Mtp« avatlabN for Inepecltoo al too Mayor'* 

OMeo. Mt 6*ancnaxd, <x> 

5«oJ comment* to Hono*aNo Mu Hndngor. 

M«ftv Village ot Ml BianchardL 5l3 South 
Mari Street, ML Blanchard ONo 45667 


Nttsonvffle fCIlyL Athena County 

*X*ngfh>or. 

N<m 1 900 foot upstream of Stale Rout# 691 *678 

N>cM 0 9 rrvie upsbeem ot Lake Hope Ova *690 

Map* available for tnapacMon al tot City Bufld 
"9 29 Fayette Street NeNonvdlo ONo 
Svnn comma** to Honorable Ralph Dm 
M ayor Cay of NeNonWto City Bmkkng. 29 
Street, NeNonufle Ohio 45764 


Ottawa (Vlflage). Putnam County 

fWvhard/Jbef 

Nrout t 2 auto* downebeam of oonttuance of 

T*-a Run _ _ _ _ 

***** 16 mlo* upstream of Detroit, Toledo. 

4i-i troraon Ra*oed __ _ _ 

f iu AUn 

4l mjjth________ 

Nxxit I 0 mka upatram of Agner Street 
S*ia*-» tkxxung taheef <to*a Aon* Bioncbord 
^ to 7a«* Run) 

Ai Tv ntorlection ot locuaf Street and Fourth 

Street_ _______ 

At r»e maraecton of Mall Street and Mwn 

Street .„ . , 

Nrout ?oo leet aoulh of the mtoraoebon of 
Loa*l Street and Mam Street 
svaHbte for toapecOon at the Mumapel 
138 North Oak Street. Ottawa. Oh*> 
SrrM comment* to Honorable Low* Macke 
V*vor. village of Ottawa MurvcpM Bufckng 
*36 Mont* Oaa Street Ottawa O*o 448/5 


OREGON 


Hubbard (City). Manor* County 
^ iWe* 80 teel up*beam ot center ot Hubbard 

^ Ferry Road _.... 

Map* tvadahfe for inspection at the PuUc 
W °' Vfc Department, CMy Mai. Hubbard Oregon 
*** coriwiere* lo me Honorable Bevertoe 
PO Boa 237 HubbardL Oegon 97032 


*725 

•732 

•728 

•735 


ft 

ft 

§2 


•138 


Source of ftoodmg and locator* 


i Depth 
mieet 


around 

r Eieva 


(NGVD) 


RHODE fSLANO 


Charfeatown tTownt W a thing ton County 

5bd t*mnd Sound 
Enere ahorekne *wthm community 
intoraeebon ot Budckngton and Chertook 
Avenue 

RewcetocA ANer 
C3owna>eam corporate km*s 
Upatream aide of State Route 91 
u pair earn croacmg of Shamrock Road 
Approanmatoty 1,900 feel upa»eam of Becul 

City Road - - -... __ 

Mapa available for inepectlon at the BuAding 
toapoctor * Ortice. South Couniy Tra4. Route 2. 
Charteatown Rhode Island 
Send conenere* to Mr Gary W Anderson, Pres» 
dent of toe Town of Chartestoen Town Council, 
WMhmgton County. PO Boa 849 Oerteatown. 
Rhode taland 02813 

Westerly (Town). Waahington County 


Appro*matety 43(7 downatream of Welch Mfl 

Road _____ 

Approaenatoty 99 upatreen* o» Welch MM Road 
Approximately 950 rrMea downatrearr* of Airport 


Oownsbeam of Airport Road ,- T , . . . 

Pjtmcmiuc* AVer 

ApprowmaieTy l,95a dowmbeam of Stale 
Route 78 

Upatream ode ot Stale Route 78 
Upatream aide 0* dam located baton Brtoge 
and Boombndge Roads 
Upatream ode of Boombndge Road 


Apprommatety 100 upstream of Potter HO 
Rood 

Upatream ode ot Man Street _ 


BtoPi (Oktrd Sound 

Shorekne of Thompson Cove erthm communey 

Shorekne at Watch tad Poa* _ _ 

Shoretme at Sho«e Gardena (emended aouth) _ 
Shorekne at corporate krmta at Weekapeug 


Bkx* totamf Sound Sheet Ftow Areaa 
Community ____ 

B9QCM Wond Sound Ponding Area* wrlhm Com¬ 
munity .. ____ H _ . ___ 

Map* available tor toepectror* at the Ofhce of 
the Wee*arty Town Clerk Town M#L Westarty 
Rhode taland 

Send commenta to Honorable Wtom 
Preatoeot of the Town of Wceterty. Town Hart. 
Westerly Rhode taland 02*91 


TEXAS 


Freeport (CWyL Braxona County 
Guff ol A4a«co 

Area et sncmity ot Braxoe end Stauffer Turning 

Bawn ______..... ,.. ._..._ 

Corporate kmda adjacent to IntracoaMal Water 


Corporate tvnrta at conbuancc of Upper Turning 


Eitreme aouthem portion of community (aoulh 
of tovee located south of FM 242) 

bouthweatem ip of commix-fy __ 

Wes* Of Dra/os River a nghr bank tovee lap 
proumately 6.500 aouto of State Route 36) 
Shadow noooing 

&9TO* AVer South of Slate Route 288 
Oyvtm Crook South of State Route 332 
Map* available for toapeefion at (he Oty Hal. 

128 East Fourth Street Freeport Texas 
Send commont* to toe Honorable Tobey Daven¬ 
port Mayor of toe City of Freeport Braxone 
County. T «*at 


•18 

•12 

•39 

•52 

•74 

•90 


Ml 

M3 


*39 

•41 


Ml 

Me 

•23 

•26 

*33 

•38 

*39 

Ml 

•24 

Me 

Mi 

02 

M2 


M2 

M2 

M2 

M2 

•7 

*9 

f f 
41 


Source of ftoodng and location 


f Depth 


ground 

r €ieve 


fNGVDl 


Shady Shores (CityL Demon County 

Lynchburg Crook. 

Upstream Mde of Shady Shore* Road at corpo¬ 
rate fcmrta ..... ... - _ . 

ApproaeneteAy 1.000 fee* dowmbeam ot up 


Al upstream corporal* krrvf* 

Stream LO 9 

Conttuanoe wkh i ynchburg Creek ...__ 

ApproaanateAy 0 54 mie upsbeem of confluence 
with Lynchburg Croak 


Upareem aide of Shady Shores Road 


Upatream wda of Denton-Shady Shore* Roed 
Appronmefety 140 feet upstream of corporate 


5hwe PCC t 

AppronmalrHy «? m4# dowmbeam of must 
dowmlream corporal* tern* 


At rroal demmsbeam corporate fcmts 
ApproameiteAy 0 35 mle dowmbeam of Shady 

Shore* Road ___ 

Approsmtoty 026 rr*4c downstream of Shady 

Shores Road ..... 

Appronenatety TOO feel dowmbeam of Shady 

Shore* Road ____ 

At moat upatrawm corporata km*a (dowmtieam 
aide of Shady Shore* Road) 
lomsnko toko Enbre ahoretne with commurvfy 
Map* available for Inapectton al toe Communey 
Bunding 101 South Shore* Road Shady 
Shore*. Texas 

Sand comment* to Ihe Honorable Ove Stephen*. 
Mayor of ihe Crty of Shady Shore*. PO Box 
382. Lake Oeflea. Texas 75065 


WASHINGTON 


Chewetah fCttyL Steven* County 
Dbavk* Crook tmeraeckon of Lncob* Averse 

and Park Sbeef ____ __ 

Parc Oook 50 leaf upstream of cantor of Lmcoto 
Avenue ......._ 


•537 

•537 

*540 

*637 

•937 

•548 

•659 


*537 

•537 

*6*9 

•550 

*552 

*554 

•537 


* 1,674 

•1.67* 


Jhomoson Crook At the cordkienc# with East 

and West Thomason Creek* ___ 

Cast Thomason Oook 50 »eet upstream of Mam 

Sbeef „ .... . . 

Waal rrmooon Oook. 70 Net upstream of Un> 

COb* Avenue ___ _ ___ 

Maps avaflabfe for Inapectton at Pubkc Works 
Department. City Had. Chewetah. Wa*hmgton 
Send comment* to the Honorable tarry R<b- 
mond PO Box 258, Chewetah. Waihe^lon 
99109 


M660 


M.679 


Mukflteo (City), Snohomish County 

Possesion Sound Akjng enare Coesttme wtthm 

corporate fcrmts _ ___ 

Mapa avadable for inspection at Plwvwng De 
pertmoot C4y Mali Mukaieo Washngion 
Send comment* to toe Honorable John C. Cor 
belt PO Box 178, lArkjheo. Washngloh 
98275 


MO 


Wtnafow (CityL Kitsap County 

Pugot Snoot tfogto Harbor) 200 teet east from 
the center of the ei t erseckor* of ParMt Way SW 
and Madtson Amur S 

Maps available for inspection at Oty Haa Wms 

low. Washngion 

Send co m menH to toe Honorable Aflce Tawusey 
PO Boa IQtOO Wnstow Washngiton 96110 


WEST VIRGINIA 


Hurricane. City. Putnam County 

Honcono Crook: 

Approim.rtrty 4 bfi dnwrisbeam Of down 
kb cam crossing Of Suit Route 34 
Dowmbeam snki ot lakannw Owe 


M0 


•621 

*628 
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Proposed Base (100 Year) Flooo 
Etc vai ions --ConUnood 





show 

Source 0* ftfcucUki toukrv 

(pound 

r ttov» 


bon m 


kH 

iNGVOt 

Meupstream oorpotats fcrwU -- 

Map* avarlaS*s tor awpaction at fha loan HaA 
Hume*™ Woti Wpmw 

Sued to t»w Honor at*» Raymond Taag. 

*«M 

MiHte of W» Oh Of Mvrt*c»no. 7801 W^isa 

Awtoue. fSmcanr WrU Vtyn»a 


Wtnftettl, town Putnam County 


krmaki Omar 


Ai downstream corpora* Mur* 

•57® 

M upat'pam oorpouia kmu 

Map* arartabla for inspection at V- town HsS 
Wnlad, West Vrpru 

Sc-nd corrsrwnrs ID 9w Mononfw CMsdS J hVmt 

•soo 

Mnrcr Oi *• City Ol WWeM PO &tm 
W** * tu+U VrnQna 



IsMU’d: April 23, 1985. 

|«*fTrry 8. Bragg. 

Administrator, FtxU'ral fogirranco 
Afftruniutraikm. 
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FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Ch. 1 

ICC Docket No- 79-134; FCC 3S-173) 

Policies To Be Followed in the 
Authorization of Common Carrier 
Facilities To Meet North Atlantic 
Telecommunications Needs 

agency: Federal Conununicalions 

Commission. 

action: Proposed rule. 

summary: The Commission's presen! 
policy for Ihe distribution of circuits 
among available North Atlantic common 
carrier facilities expires at the end of 
1985. Ill is proceeding is necessary to 
develop circuit distribution policies fur 
the 1986-1991 period. This Notice of 
Proposed Rulemaking sets forth the 
Commission's tentative conclusions 
regarding the policy for distribution of 
circuits among available North Atlantic 
facilities it will follow during the 1986- 
1991 period and requests comments on 
those tentative conclusions. 

Under the Commission's proposed 
policy for the 1986-1991 period, AT&T 
would be permitted, but not required, to 
increase the percentage of message 
telephone circuits placed on either cable 
or satellite facilities by 2 percent per 
year up to a limit of placing a maximum 
of 80 percent of such circuits on either 
type of facility. Circuits used by any 
carrier for the provision of record 


services and circuits used by new 
entrants for any telecommunications 
service would be subjected to any 
specified distribution methodology 
under the policy proposed by the 
Commission. 

dates: Entities made parties to this 
proceeding shall, and other interested 
persons may. submit: Comments by May 
10,1985; and Reply Comments by May 
28. 1985. 

address: Responses to this notice 
should be submitted to: The Secretary, 
Federal Communications Commission. 
1919 M Street, NW., Washington, D.C 
20554. 

FOR FURTHER INFORMATION CONTACT: 

Robert Gosse. Internationa) Policy 
Divisions. Common Carrier Bureau. 
Federal Communications Commission. 
Washington. D.C. 20554. (202) 632-4047. 

Second Notice of Proposed Rulemaking 

In the matter of inquiry into the policies to 
be followed in the uuthurizution of common 
carrier facilities to meet North Atlantic 
THt communications needs during the 19BS- 
1995 period: CC Docket No. 79-11*4; FCC 85- 
170. 

Adopted: Aprill II. 1985. 

Released: April 22. 1985. 

By the Commission: 

I. Introduction 

1. We hereby give notice of a 
proposed rulemaking to develop 
guidelines governing the distribution 
(loading] of circuits among available 
North Atlantic cable and satellite 
facilities during the 1986-1991 period. 
The existing circuit-distribution 
guidelines negotiated by the United 
States international service carriers and 
their European correspondents for the 
North Atlantic region are embodied in 
the comprehensive facilities 
construction and use plan developed in 
Docket No. 18875. 1 Those guidelines. 


*Fulur* be caring of OvorstM* Communication 
Futilities. 73 FCC 2d 32fi (1979). Sw oUo i K.w** 
Communu utlons 71 PTXT 2d 71 (IlCfif In thr eurlirr 
phase of this proceeding, ftoffafes for Oir-mra# 

OCcrrrrr* M FCC 2d 7f» ttWII (Report and 
Qrtlrr). arc mnsktcrrd a nirndjcr of cnldr and 
satellite faciUtka option* for (hr 1965-19»»5 pettud 
and found that Ihe pubim interval would tv lcrved 
try «not'ruction of a digital opllud-filirr subouiriiu 
uiblr 11 AT S) lo he introduced info iroki* *% enrl> 
•aa 19AS and by use of ml her of two propos'd 
design* then *»mh t conridrrnHon m 1NTFI.SAT for 
ihe INTKLSAT-V! aerie* nf flttr*. Subsequently, 
ore (nilhiirhred V& participation in fhc corutnu lion 
of both tin'•i* faiilitieac Sr*e American Telephone 
amt Telegraph Company. FCC — FCC 

2d-(cadrasrd Jwoe <W 1W4| | T A Itt 

Authomation) nod Ccrnimumcutiuvts Sutrllito 
Corporation. Fife No CSS-IC-001 l». FCC *4- 2M, 

-KCC 2d-freksaacd May Z5l 

11VIKLSAT-VI AtUhori7iaiion|. 


based on the balanced-loading 
methodology, extend only through year* 
end 1985. The purpose of this 
proceeding, then, is to develop 
distribution (/>., loading) guidelines 
governing traffic between the United 
States and CEPT * which can efficiently 
be implemented beginning )<«nuarv 1. 
1980. 

Z A fully competitive market does not 
now exist in the provision of 
international telecommunications 
services. Equally important is the fact 
that certain biases exist in the markrf 
which prevent market forces from 
producing an environment in which 
costs are minimized, demand is 
satisfied, service quality is retained, 
technological development is 
encouraged and benefits to users are 
maximized. Therefore, we have 
tentatively concluded that we should 
continue to exercise supervision of the 
activation of cable and satellite circuits 
during the 1986-1991 period to assure 
that all facilities in use in the North 
Atlantic during that period are 
reasonably and efficiently used. 1 
However, we recognize that competition 
is increasing and that existing biases 
muy, over time, diminish. Therefore, we 
also tentatively conclude that the public 
interest would be served by gradually 
moving away from balanced loading 
and permit the carriers greater flexibility 
in ipaking loading decisions. 
Specifically, we tentatively conclude to 
continue to exempt from distribution 
requirements circuits used for 
international record services and to 
extend that exemption to new entrants 
into the international message 
telecommunications service (IMTS) 
market As to the American Telephone 
and Telegraph Company (AT&T), we 
tentatively conclude to permit it to 
increase at a rale of two pet< tit per 
year over a six-year period the 
percentage of traffic it routes over cable 
facilities from 48 per cent to n maximum 
of 60 per cent. Below we summarize the 
Third Notice of Inquiry, the comments 
and reply comments filed in response tu 
the notice, and the joint proposal 
submitted by Ihe Communications 
Satellite Corporation (Comsut) and 
AT&T nl the recently-concluded North 
Atlantic Consultative Working Group 


f CKIT ii the Conferva* *• Ruropron tie* 
Aitininolvulion tie* IYiMv r! dr* 

I electifmttntiM j»rmnv un organization at the 
«nd telrdimmutiidilkm* rtililir* of 25 Europe,m 
flMlkvU. 

’Further, we hate terUatweJy cmuJ*idr<J th*f»» 
would t*» in tbe puitOr into real to re* wit the d 
liMiiiirvg prior In ihr end of Una period Of ciMtr^ 
conditions nwtt.inl we would rr visit (lie t»Mir at 
rnH»i*r ijnfr 
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I Mating. We then indicate our 
Icsri^rstanding of the views of our 
I carriers’ foreign correspondents, analyze 
I the various options, and reach several 
| tentative conclusions. 

[ A. Third Notice of Inquiry 

3. We initiated this proceeding on 
I August 3.1984, with the release of our 
Third Notice of Inquiry (Notice). FCC 

j jn-351. -FCC 2d-. In our 

Notice we set out the history of our 
involvement in the development of 
loading guidelines for facilities use. We 
particularly noted that our desire 
| ultimately to permit carriers greater 
flexibility in loading decisions had to be 
balanced with the realization that 
Comsat is dependent upon AT&T and 
the international record carriers (lRCs). 
entities with a clear economic 
preference for cable usage, for almost all 
of its traffic. We stated that our goal is 
to establish an efficient communications 
network which balances the need for 
high-quality service, diverse routes and 
sufficient capacity with the desire for 
reasonable rates for users. More 
♦pacifically, we have through our 
comprehensive facilities planning 
proceedings sought to achieve the least- 
cost combination of facilities capable of 
meeting demand and of maintaining 
acceptable levels of service quality and 
reliability. Our pursuit of this goal has 
led us. in partnership with interested 
United States carriers and their 
overseas correspondents, to examine 
facilities options and costs to achieve 
what we hope will be the optimal 
combination of cable and satellite 
facilities. Central to this effort, of 
course, is the question of loading—the 
distribution of traffic between and 
among cable and satellite facilities. 

4 We indicated in the Notice that 
AT&T is now generally required to 
distribute the circuits it uses for IMTS 
among available cable and satellite 
facilities in accordance with what is 
known as the ‘'balanced loading" 
principle. * 1 Circuits for international 


1-'** lialoncard routing for butnnerd loading) 

** 'U.ioUigy dtilrtbute* circuit* among Ualihr* 
* 11 " united rapacity in a m.mni'r which. to thar 
«*Ui m [X/Mibtr. to place equal number of 
00 «lt Ininsmtation »y*l««n* the 

n l«*l St.it** ami a given country carrying equal 
f cirr mt*. When one cable or aatclliia* 

^•iWtruMloo »y«trm reach*** the limit of it* 

I **-’*>• 't tall* nut of the loading pattern and 
• wuqaent growth traffic i* <tqu*11y distiihuled 
•** »'-r the remaining fucdJlic* with unuaed 
I When a new satellite or cable facility i« 

I ,n,?,xIui *d **to Mtrvtce, ail additional growth 
■t^rnut* ,ire placed on that facility until it came* a* 
l^-n) ofcuit* UK the other balanced *y»tem% 


record services (leased-channcl. telex, 
public message service. Datel. etc.) are 
not subject to any distribution 
guidelines. 

5. In our Notice we identified 
essentially three policy options we could 
follow in fashioning loading guidelines 
for the 1985-1991 period. The first such 
option would be to continue to use 
balanced loading. We noted, as we had 
in Docket No. 18875, that balanced 
loading is a useful loading mechanism. 
That is, balanced loading assures that 
all existing cable and satellite facilities 
are reasonably used and facilitates 
restoration planning. Balanced loading 
also automatically handles sharp 
deviations of actual from forecasted 
traffic levels (either shortfalls or 
overages), without unduly prejudicing or 
benefitfing the owners of particular 
facilities. On the other hand, balanced 
loading treats all facilities as equal and 
does not have any mechanism to take 
into account technological 
improvements which might make one 
facility more desirable or efficient than 
others. 

6. The second option we identified 
would be to remove ourselves 
immediately from circuit-distribution 
decisions, leaving the matter entirely to 
the discretion of the carriers. We noted 
that we have already done this in 
Docket No. 18875 with respect to record 
services, merely requiring the record 
carriers to provide us with their 
expected distributions, and speculated 
that it might be possible to adopt the 
same approach for IMTS circuits. We 
further noted that such a course would 
give U.S. carriers flexibility to negotiate 
acutal distributions with their overseas 
correspondents as well as to meet their 
service and economic needs. We 
emphasized, however, that our concern 
is the interest of the user, not the 
carriers, and that it is not dear that 
unfettered carrier discretion would 
necessarily serve user interests. 
International communications are now 
in transition. Although there have 
recently been new entrants, the market 
is not yet competitive: IMTS accounts 
for 89 per cent of all cable and satellite 
circuits in use in the North Atlantic and 
AT&T accounts for in excess of 99 per 
cent of those IMTS circuits. Also, as a 
rate base-regulated entity. AT&T has a 
bias in favor of facilities it can own 
(cable) and on which it may earn a 
return, as compared to facilities it can 
only lease (satellite) and treat as an 
expense. We further noted that AT&Ts 
position as a manufacturer of submarine 
cable systems gives it a pro-cable bias 
not related to relative costs. 

Additionally, our 1908 Authorized User / 


decision had required Comsat to lease 
circuits only to carriers and. thus, 
prevented it from developing its own 
customer base.* As a result, while we 
reaffirmed that a "no guidelines" policy 
might be a vnlid long-term goal, we 
indicated that an immediate 
Commission withdrawal may not tie 
feasible. 

7. The third option we identified 
would be to develop a new distribution 
mechanism which would increase 
carrier flexibility and discretion, and 
reduce Commission involvement in 
loading decisions, but which would 
allow us to retain sufficient authority to 
assure that user interests are protected. 
We have previously in this proceeding 
and m Docket No. 18875 considered 
some alternative guidelines which might 
be useful and the number of potential 
approaches is virtually limitless. In 
particular, we stated in the Notice that 
loading guidelines might focus solely on 
AT&T, giving other IMTS carriers and 
the international record carriers 
complete freedom to use whatever 
facilities they feel will best satisfy their 
requirements. We also indicated that the 
parties might wish to consider the use of 
arbitrary cable/satellite ratios, the 
prescription for use of absolute numbers 
of cable and satellite circuits, or phase- 
ins and that they might wish to 
approach circuit distribution on either a 
country-by-country or on a region-wide 
basis. 

B. Summary of Comments 

8. In our Third Notice we directed 
interested U.S. international service 
carriers and Comsat to file information 
and comments on the designated issues. 
We directed the parties to make four 
separate filings. First, we directed the 
carriers to file their traffic forecasts for 
the planning period. Second, we directed 
the parties to file proposed circuit 
distributions and comments on the three 
policy options we presented in our 
Notice. Third, we directed the parties to 
file their analyses of the proposed 
circuit distributions filed in the second 
round. Fourth, we directed the parties to 
file "final comments" on the plans and 
the filings of other parties. 

9. In response to our Notice, carriers 
filed updated traffic forecasts on August 
31,1984. On September 14.1984, we 
received Initial comments and circuit 
distributions from AT&T. Consat,*CTE 


Authorized ll*er* and Authorized Entitle* * 
n:c 2d 421 n««i| (Auihorlml U*rr I*, treat* id. 
#rtd /ft port, 6 FCC 2d 14*1 (19871. 

i O)tn*al f»U*d its firtl mmnl eomrarntt on 
S*-pl* fnbrr 17. HUM. end included therewith, a 
motion »o arivpi thrm one bu»inc*s day late. 
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Service Corporation (on behalf of its 
wholly owned subsidiary the Hawaiian 
Telephone Company). C'i E Sprint 
Communications Corporation (GTE 
Sprint), ITT World Communications Inc. 
(ITrWC). RCA Global Communications. 
Inc. (RCAGC). and TRT 
Telecommunications Corporation 
(TRT). 7 On September 14.1984, we also 
received comments on the policy issues 
in our Notice from two non-carrier 
respondents; the National 
Telecommunications and Information 
Administration in the United States 
Department of Commerce (NTIA) and 
Aeronautical Radio. Inc. (ARINC). a 
large user of international 
telecommunication services.*On 
October 10.1984, we received comments 
from ARINC, AT&T, Comsat, and NTIA. 
On November 2,1984, we received 
comments from ARINC, AT&T, Comsat, 
ITTWC, NTIA. RCAGC and Satellite 
Business Systems (SBS). Finally, on 
November 1,1984, AT&T filed a revised 
traffic forecast in which it reduced its 
estimate of circuit needs during the 
planning period by 5-9 per cent. 

10. In their comments, the commentcrs 
addressed separately the question of 
loading criteria for record services. 

IMTS by new entrants, and IMTS by 
AT&T. In brief, they generally favor 
exemption from loading guidelines for 
suppliers of record services and 
suppliers of INTI'S other than AT&T. 
They also generally favor some form of 
increased flexibility for AT&T— 
although none favors the immediate 
elimination of all restrictions on AT&T. 
Even AT&T, who argues that the market 
is ripe for reducing restrictions upon it, 
does not advocate immediate exemption 
from all restrictions. Rather, it argues for 
gradually increasing its flexibility over n 
number of years as competition 
develops in the marketplace. Only * 
Comsat argues in favor of retaining the 
current balanced-loading methodology 
indefinitely, although GTE Sprint favors 
its retention until the introduction of- 
TAT-8 in 1988. Even Comsat, however, 
has agreed that some relaxation of 
balanced loading could be implemented 
without unduly harming the public 


CooimI Cited us (he rruton for its lateneas a 
breakdown in it* wurd processing equipment 
Com Ml alto tough t late acceptance of itt November 
Z. HIM. final comment* on the grounds that it 
needed to obtain the review of senior management 
official* who were absent. Inasmuch as no one was 
unduly inconvenienced by the slight delays, we 
shall grant lw»th Comsat's motions. 

'MCI International. INC. (MCI) filed forecast and 
circuit distribution data but no comments. 

•ARINC is a not for profit hunt vrnture of the 
IJ.S utrlmc industry which serves the 
communications nerds of its member airlines. 
ARINC it not a earner, but an unregulated user 
group 


interest. In the presentation which 
follows we will address separately the 
respondents’ arguments for record 
service. IMTS provided by new entrants 
and IMTS provided by AT&T. 

11. Record Services . All of those filing 
comments either argue that we should 
continue to exempt record services from 
any loading requirements or do not 
oppose such an exemption. The carriers 
observe that the record-services market 
is relatively small 9 and that they are 
therefore unlikely to affect the efficiency 
of North Atlantic facilities. Moreover, 
the commenters argue that there are now 
several providers of such services and 
that record-circuit loading is subject to 
market forces. They also stale that 
constraints could inhibit the further 
development of competition. More 
importantly, the carriers state that the 
vast majority of record-service circuits 
(approximately 85 percent) are used for 
leased-channel service where customers 
tend to have requirements for a cable or 
a satellite circuit and that the public 
interest would be served be giving 
record carriers flexibility to respond to 
these customer needs. 10 Comsat did not 
oppose exemption of record services 
from binding restrictions. 

12. A r ew Entrants . Most of those filing 
comments also advocate extending the 
exemption from loading restrictions to 
new entrants into the IMTS market and 
to existing IMTS providers other than 
AT&T. The advocates of such an 
exemption argue that new entrants and 
existing IMTS providers other than 
AT&T now provide a very small 
percentage of IMTS and that their share 
of the market is expected to grow slowly 
over the 1986-1991 period. As a result, 
they argue that such new entities will 
have a relatively insignificant effect on 
the loading of overall facilities. Further, 
some of those filing comments argue 
that having maximum flexibility in 
routing traffic over cable or satellite 
facilities will aid new entrants in 
obtaining operating agreements from 


* Record services as a whole account for less than 
It per cent of circuits in use in the North Atlantic. 

‘•Far example, the type of data processing 
equipment a user employs may dktutr its choice of 
facility. Briefly, some older data-proceasing 
equipment relies for emir detection upon 
retransmission from the receiving computer to the 
sending computer In such equipment, the delay of 
satellite transmission requires the sending computer 
to pause, waiting for retransmission, and reduces 
the amount of processing that can be accomplished 
In a given time (the so-called “throughput’ ) Such a 
user would ordinarily opl for a cable circuit. Newer 
data processing equipment incorporates error* 
correction devices to accommodate satellite delay 
Further, high speed data transmission, which 
requirrs greater bandwidth than that uf grade 
circuits, now depends upon satellite < mutt* which 
can be more easily and efficiently configured for 
such broad band circuits than can cable circuits. 


potential correspondents. The 
commenters also assert that flexibility 
in routing traffic will result in the moit 
economical provision of service. GTE 
Service Corporation (on behalf of its 
affiliate the Hawaiian Telephone 
Company) states that established, but 
small, providers of IMTS also need such 
flexibility, GTE notes that its affiliate 
has new circuits to Europe and that it 
can 6ave money by be being able to 
route its circuits over the lowest-cost 
facilities. GTE also argues that routing 
flexibility will allow it to realize the 
benefits of digital transmission 
technology: by aggregating all its traffic 
on one digital facility it would have 
enough circuits to make use of digital 
circuit-multiplication equipment. Again, 
neither AT&T nor Comsat opposed 
exemption of new and existing 
providers of IMTS other than AT&T 
from loading criteria. 

13. AT&T Loading. The commenters, 
however, do not support relieving ATAT 
of loading restrictions for IMTS. 
Although all parties recognize that our 
long-range goal is to remove ourselves 
from the loading question and to rely 
upon competitive market forces for such 
decisions, they argue that conditions arc 
not now ripe for such a move. They 
believe that freeing AT&T too soon 
would be counterproductive in that it 
would stifle, rather than spur, the 
growth of a competitive market. The 
respondents state that AT&T, unlike 
other providers of international service, 
has overwhelming market power— 
AT&T accounts for over 99 per cent of 
total IMTS service in the North Atlantic 
and 89 per cent of total circuits in useio 
that region. ARINC characterizes 
AT&Ts market power as “monolithic" 
and argues that the only way we will 
ever to able to remove ourselves from 
loading decisions will be to provide 
users with true alternatives to AT&Ts 
monopoly services. ARINC asserts that 
the only way this can be guaranteed is 
to allow users to lease satellite circuits 
directly from Comsat [Authorized User 
U u ) and to purchase indefeasible rights 
of user (IRUs) in cable circuits. Until 
such choices exist. ARINC argues, 
removal of loading restrictions will 
simply stifle competition. 13 ITTWC 


11 Propu*4?<J Modification of the Commits).• > • 
Authorized User Policy Concerning Access to th* 
International Satellite Services of the 
Commitnu.ii!icm* Satellite Corporation. PCCW-tW 

-FCC 2d-. 50 FR 2552 (|amiar> 17 PM5i 

(Second Report and Order). Srr aUtr 1IO tPCC 2d l 19 
(1982) (Report and Order), rwn/n /atui fttJHwdtd 
imbtw ,i ITTWC \ FCC. 725 F. 2d 7J2 (D C .Or 
1WV4) 

'• ARINC devoirs the luilancr of its pleading* 
its request for a change in the basts on whit h 
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notes that AT&Ts market power is so 
strong that freeing AT&T of restriction* * 
would raise an unacceptable risk of 
anticompetitive abuses. GTE Sprint and 
SBS are particularly concerned that 
AT&T could immediately use up 
remaining idle circuits in the TAT-6 and 
TAT-7 rabies* thereby depriving new 
entrants of access to cable circuits until 
the introduction of TAT-8 In 1908. ** 

They argue that such an occurrence 
would severely impair the ability of new 
entrants to establish themselves in the 
market. 

14, In response to the last Issue. AT&T 
counter* that the concerns relating to 
the availability of cable circuits are 
unfounded. First, it notes t^at the 
Commission has retained jurisdiction to 
re ;1 locate circuits in TAT-7 and TAT-8 
cables as required by the public interest. 
Second, it points out that the decisions 
authorizing the U.S. carriers to 
participate in the construction of these 
cables were conditioned on circuits 
b<*ing available to new entrants. AT&T 
notes that, in connection with TAT-7, 
AT&T itself stated that it would make 
circuits avail ibie to any other U S. 
international carrier if cable circuits 
were not generally available to meet the 
needs of those carriers. AT&T states 
that none of these parties has provided 
any foundation for the belief that AT&T 
would not reasonably make indefeasible 
right of user interests in cable circuits 
available to new entrants. 

15 Comsat emphasizes that AT&Ts 
preference for cable facilities, which It 
notes arises both from its substantial 
investment in such facilities and its 
position as a manufacturer of cable 
systems, distorts AT&T* loading 
decisions. As a result. Comsat argues 
that Commision withdrawal would 


lnlrnuilHHU»l Ml I) lit facll«l»R* 419 IMIW uvrtMtcl US. 

i*ruf foreign corrrvpond-nt* uwn undivided 
&*lf Intanwfa tn dfruff*. ARfNC request* u» to 

r -abl# cm-ur»hip lo *n arrangement where 
t' S entities und tteir cnrrMpuftdent* wouli] i*ad) 

P ) utaty pMivhiM-1 hr# own whole cut.uit* (ita 
whoh-dftult poN.y). We no*r that ARIM.ftrtf 
Ha whole lircnU owqemhip argument to 

* *n with our crMisiiWaUun of l)nr U S. 

fetiTMiir apple .item for authoruuittaQ In tjorvrtraci 
^ T &T-* cable. File No l-T-C-AS-arx AKINC 
n*que*teH w* to condition our grunt of arfhortfy 
“pon «hc carrier* agreeing lo modify ita TAT-S 
4 * rw *»w»t to require whuletmuO imnendMp Wr 
iVtnnj ARIN'Cn ruqurat an having been pffv»«mmJ 
100 Ut# m the TAT-S matter and auggeatud that it 
f'RM tarter pure nr the question in the focilttiet- 

SUnning pjoooaa. particularly the North Atlantic 
Conaduuv* IV<*est. See FCC B4-240 a pare, SI. 

£ • 21-FTC 2d- ARtNf: argtHtu 

that are ihnuij addrea* the qivniinn in the 
f proceeding. 

MtS n*)ti*n that it partir uatry need* »«> tie 
*'»«fed of |ca<M to internalfcorvd cable un.wiv 
•irx r it difttrtfojlea it* tmfTtc dome»ticalty *,a 
mtlfftiM SBS nnfnt that "double h*rp*' (thal u U*U.g 
,Wo »-‘^lUle link* In lundem lor the aaine 
taiuntl*a*.»nl technically urefoairaUc 


merely place loading decisions in the 
hands of AT&T, not the market. Finally. 
Comsat argues that AT&T could, absent 
a loading requirement, severely impair 
the satellite medium by routing all or 
virtually all its traffic over cable. The 
licensing of TAT-8, Comsat argues 
enhances AT&T a existing dominance, 
by increasing its ability to divert future 
traffic to cable facilities. With respect to 
its entry as a competitor of AT&T. 
Comsat argues that it will take time for 
it to make inroads upon AT&Ts 
currently "overwhelming” market power 
and that it is therefore unclear how 
soon, if ever, it would be able to divert 
enough IM3S traffic from AT&T to 
support the satellite system on its own. 

18. The commenters. however, do not 
agree on what kind of loading 
restrictions should be applied to At&T. 
Comsat argues that we should continue 
to impose balanced loading for the 
foreseeable future. The other 
coni mentors 14 agree that we should 
move away from balanced loading (at 
least after introduction of TAT-8) in 
fovor of increased flexibility for AT&T. 1 * 
Most argue that balanced loading is too 
rigid, does not take into consideration 
any cost differences between facilities, 
and. thus, will not maximize economy or 
efficiency. They also argue that 
balanced loading, by guaranteeing a 
fixed share of traffic to satellite 
facilities, will not give Comsat an 
incentive to enter the rctiiibservice 
market and to build its own customer 
base. This is a problem, they argue, 
because such a guarantee will not 
encourage interntodal competition and 
will, thus, not require the owners of 
either type of facility to reduce costs or 
improve the quality of their respoc five 
facilities. Rather, these parties favor the 
development of an alternative loading 
methodology, splitting gencrutly 
between those calling for cost-based 
loading and those which would 
gradually increase the percentage of 
circuits AT&T each year could place on 
cable facilities In all. there were 
essentially six propose methodologies 
which will be described b*.4ow. Tb»**e 
are the AT &T, t he Comsat, the CTE 
Sprint, the IITYVC. the NTIA and the 
joint AT&T/Comsat compromise 
approaches. 

17. AT&T Proposal AT&T propose* 
what it describes as a gradual change or 
''phase-in** of increased loading 


'• 1R l .UK I tn> Srrv tot CuqmatNn did *n( 
KiMre** Ita queatKMi of AT&T liMctnq. 

' 'Sift Hale* that il rmjiht ta ‘ ucKumble ‘ In tier 
ATS r greater fl* vitality, and atote* that it tavura m 
StucKmI relaxing of loading mafrirtume mi AT*T, 
but dor* not drCnr any pnrtic*l 4 r |ikn by which 
thla mHthl lir ac « ornpitahed. 


flexibility over a four-year period (1980- 
89). At the end of this four-year period 
AT&T proposes that we withdraw and 
leave it with total flexibility in loading 
satellite and cable facilities. During the 
four-year phase-in (or phase-out) period 
AT&T proposes to move from a 52 per 
cent suteilite/48 per cent cable use ratio 
which will obtain at year end 1985 under 
balanced loading to a ratio of 40 per 
cent satellite /GO per cent cable by year- 
end 1989 . 14 AT&T, thu9, seeks an 
increase of three per cent per year for 
four years in the flexibility to load cable 
facilities, although it does not guarantee 
that it will exercise that flcxibilty. AT&T 
also states that its proposal for a three- 
per-cent limit should apply to the North 
Atlantic region as « whole and that no 
specific country-by-country loading 
requirement would be imposed. (/>., 
although it would have a lhree-p**r-cenl 
regional cap it would have total 
flexiblity in negotiating country-by¬ 
country loading plans). 

18. AT&T argues that its approach 
would increase reliance on marketplace 
fon.es and represents a more economic 
use of cable and satellite facilities than 
dors balanced loading. It would, notes 
AT&T, also encourage Comsat to enter 
the competitive market to develop its 
own customer base. AT&T also slates 
that its plan would allow us to continue 
to monitor its loading decisions to 
assure compliance with its 
commitments. Finally. AT&T assures us 
thal its plan will not adversely affect 
service quality or reliability, and that 
service reliability will be "comparable** 
to that now achieved under balanced 
loading. t? 

19. AT&T emphasizes that allowing it 
the requested greater freedom will not 
threaten the INTELSAT satellite system. 
AT&T notes that its foreign 
correspondents have a substantial 
economic and political investment in 
INTELSAT and ore not interested in 
jeopardizing those commitments. 
Additionally. AT&T states that it does 
not anticipate a wholesale abandonment 
of satellite facilities; that its plan is a 


'• Wh«te AT* V* (itopoid U for .»loafing r«tui tif 
♦l/no fur ci'hrr foribljr. It ia dear that what U reaf!) 
»#« Ji* r* ita Mhihiy to um more cobta circuit*, tlndrr 
'*• pSflplMlI* AT&T would in. rr4M il* utlilr um* 
Inmi * 4H per cent to SI per ctnl in 19Wk «i> 34 prr 
rent in tS*7, to S7 per rent In ISBS *nd lo 00 per omt 
in At Ita end of the four-year penml, A TAT 
indicate that 0 t»ould inenro** it* o»t>W 
itaute to OU pci cm* in 1‘IBO mod 7| per cent in 1WN. 

“ AT*T 4«Jun>Mrled#«fc that, Uar4u*e it* 
mcthndotoqx would p£i«V more dreuit* on cable, a 
fatlufr of a cable wWd knterrupt more dft ul*a than 
would In? ta * 4M» under bulanced Wndmjt ami ttat 
•rreuar rrliataiey w<H)ld be ittiveiv-ty jf ( e« ted. 
Iloweser. AT*T aryuea that improved ••viaqrltta 
lerhnupie* (f-ntor^fion and nHwori mi«nti]|etoeiit1 
wilt reilure tta impoct of awirit intemitHion*« 
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gradual "phase-in" over a four-year 
period. Finally. AT&T states that its plan 
applies only to growth traffic and that it 
will not deload any satellite or cable 
facility. 

20. Comsat Proposal. Comsat argues 
that any loading methodology we adopt 
should achieve four objectives. First, 
such a methodology should provide a 
framework which encourages 
intermodal competition. Second, it 
should be flexible enough to 
accommodate deviations (shortfalls or 
overages) from forecasted traffic levels 
as well as the requirements of new 
entrants. Third, it should facilitate the 
planning of international facilities. 
Fourth, it should lessen the 
Commission’s regulatory involvement. 
Comsat believes that the loading 
mechanism which best meets these 
criteria is balanced loading. Comsat 
argues that balanced loading assures 
efficient use of existing cable and 
satellite facilities, minimizes the effects 
of the failure of a facility, is easily 
understood by all parties, can be 
implemented relatively automatically, 
and will automatically accomodate 
traffic fluctuations and new entrants. As 
u result. Comsat argues that use of 
balanced loading will minimize 
Commission involvement in the question 
of loading. Comsat also asserts that, by 
assuring that traffic is directed to both 
cable and satellite facilities, balanced 
loading will give all parties a firm basis 
on which they can base their facilities 
plans—since it believes that facilities 
owners cannot plan facilities or their 
timing unless they know how they will 
be used. 

21. GTE Sprint Proposal GTE Sprint 
also supports a transitional approach 
which would gradually allow AT&T 
more loading flcxiblity. GTF. Sprint, 
however, notes that, due to the lead time 
needed to design and construct new 
cable and satellite facilities, no benefit 
would result from freeing AT&T from 
balanced loading until the TAT-8 cable 
is introduced in 1988. From 1988 until 
1992. when GIT. Sprint states that TAT- 
9 cable is scheduled to be introduced, its 
plan would allow AT&T the flexibility to 
place between 45 to 55 per cent on either 
cable or satellite. From 1992 to 1994. the 
GTE Sprint plan would allow AT&T to 
place 35 to 65 per cent of circuits on 
either cable or satellite facilities. 

Beyond 1994, GTE Sprint would free 
AT&T from loading requirements, but 
states that we must nonetheless 
continue to monitor facilities loading to 
protect against efforts of overseas 
telecommunications entities to dictate 
facility options to U.S. entities of such 
dictation were contraiy to U.S. interests. 


22. ITTWC Proposal. ITTWC 
advocates a transitional approach which 
would permit AT&T over the period 
1986-1991 to move away from balanced 
loading at a rate of two per cent per 
year (at that rate AT&T would reach its 
proposed 00/40 ratio in six years). 1 * 

Even after 1991. ITTWC docs not 
recommend freeing AT&T from all 
loading restrictions. Rather, it would 
require AT&T to submit distribution 
plans in which the levels of cable and 
satellite use are determined by "the cost 
of available and proposed facilities" in 
which the lower-cost facility would 
receive proportionately larger levels of 
traffic. ITTWC states that its proposed 
cost-bused loading mechanism should 
apply only to growth traffic (that is. 
AT&T should not deload any facilities) 
to avoid disruption of existing 
investments. ITTWC believes its 
methodology would increase intermodal 
competition and lower facilities costs 
(the only way for a cable or satellite 
owner to increase its traffic would be to 
lower the relative cost of its facility) and 
could lead to the ultimate withdrawal of 
the Commission from loading decisions. 
ITTWC recognizes that its approach, 
like that of NTIA, requires the gathering 
of cost information not now availale, but 
notes that the 198&-1991 period could 
and should be used to gather that 
information. 

23. NTIA Proposal NTIA identifies 
four options for an alternative loading 
methodology. 1 *The first would be to 
base cable and satellite loading on their 
respective revenue requirements. The 
second option is what NTIA describes 
as a "transition” to option 1 in which, 
recognizing that the information 
necessary to calculate a regional 
revenue requirement for satellite 
facilities is not now available, would 
use Comsat's tariff lease churges as a 
short-term substitute for the satellite 
revenue requirement. The third option 
would be to allow customers to decide, 
for all services, including IMTS. the type 
of facility to be used. The forth option is 
what NTIA calls a laissez faire 
approach which is essentially identical 


’•During thr tU«r» period. ITTWC mltucaterj 
uctualH (he continuation of who! II called an 
"equitable loading methodology.** In its September 
14 comment* ITTWC did not define whal it meant 
by the term “equitable.” but in its November 2 Final 
Comment*, it *tated that il did not meun thereby 
twill*need loading and slated that it believed 
allowing AT&T to increase cable use by up to two 
per cent per year would be "equitable.** 

'•NTIA first raised its proposed methodology in 
comments filed in the Pacific Planning Process (CC 
Docket No 81-343). but raise* them again in lie 
comments tn this proceeding. NTIA specifically 
incorporates its prior pleading by reference The 
description of the NTIA proposal which follows in 
from its Pacific Planning Comments. 


lo our option of immediate withdrawal 
from loading decisions. 

24. NTIA asserts that Options 3 and 4 
(customer choice and laissez faire) are 
not now workable and recommends 
Option 2 (the transitional approach) 
which will lead ultimately to Option 1. 
which it views as the best solution. 
NTLA argues that Commission 
withdrawal from loading decisions is 
not feasible, since the international 
market is not truly competitive, and that 
without such a competitive market, the 
potential for anticompetitive abuses is 
too great. With respect to relying upon 
customer choice, option three, it states 
that this might also be a good long-term 
goal, but concedes that it cannot now be 
implemented since the international 
dialing system does not permit IMTS 
customers to select the type of 
transoceanic facility.* 0 

25. NTIA states that Options 1 and 2 
should be viewed together, as Option 2 
is merely a transitional step toward 
Option 1. and that they represent the 
best and most workable approach to 
achieve our overall goal of the least-cost 
mix of facilities and least amount of 
governmental involvement in facilities- 
loading decisions, while preserv ing our 
ability to protect the public interest. The 
NTIA plan would base loading upon the 
relative revenue requirements of cable 
and satellite facilities. That is. NTIA 
would require the cable and satellite 
owners to submit the per-circuit revenue 
requirement of their respective 
mediums. From these, we would 
calculate a "composite" facilities 
revenue requirement for the region. The 
medium with the lower per-circuit 
revenue requirement would receive a 
share of circuits inversely proportion il 
to the relation of its revenue 
requirement to the average revenue 
requirements for both mediums. That is. 
the facility with the lower revenue 
requirement would receive a 
proportionately larger shure of traffic. 

26. NTIA explained the operation of 
its methodology through a hypothetical 
example: NTIA assumed that the per- 
circuit revenue requirement for cable is 
$9,000 and the satellite revenue 
requirement (lease charge) is $0,000 The 
composite would be $15,000 

($9000 + $6000). The ratio of the cable 


* NTIA note* lhat there are a numhrr of 

technological. Institutional. aruJ economic problr m* 
many of which have nol yrl brrn identified. wbi»J> 
musl be solved before customers could b* perrr.i^rti 
lo choose their own routing. For example. NTIA 
nates that In the case of IMTS service these 
problems include |»1.inning, switching, account mj; 
and coordination NTIA also nntas Ihut thr 
necessity to obtain thr agreement of overt* -is 1*1 1+ 
could raise political problems. 
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■ rn< nuc requirement to the composite 

■ would be .60 !$9000/$15000| and the 
I fcitellite ratio woud be .40 ($0000/ 

I $15000|« Using an inverse ratio, the 

I y«tiHlite (the cheaper facility under this 
I hypothetical) would receive 60 percent 
I of th»* traffic. 21 So as to “normalize” 

I facilities and not “give an apparent 
I advantage to either medium,” NTIA 
I would base the initial revenue- 

■ requirement calculation upon as 

I assumption that traffic in each region is 
I divided equally between cable and 

■ satellite facilities.*' Recognizing that the 
I cost information needed to calculate a 
I rrvrnue requirement for specific 

I sate llite configurations on a regional 

■ basis is not now available, NTIA would 

■ i rq lov Comsat’s bundled monthly lease 
I charges (now $1060 per voice-grade 

I circuit) as a surrogate. u 

I 27 vriA states that the benefit of its 

■ methodology is that it would put the 
U cable and satellite mediums into 

■ competition, since the only way for u 
H ruble owner or for Comsat to increase 
■I its share of traffic would be for It to 

|| lower the revenue requirement of its 
|| facilities. His. in turn, would require 
|| such an owner to lower rates for end- 

II user service, Introduce innovative 

■ pricing policies, introduce new services. 
|| koup a tighter rein on variable costs 

■I (such as operating and maintenance 
|| costs), retire inefficient facilities, use 
|| cable facilities to restore satellite 
|| facilities instead of having a spare 
|| satellite and use satellite to restore 
|| cable instead of having excess cable 
|| capacity, and use more circuit- 
11 multiplication equipment such as TAS1 
H or i DMA/DSI. The net effects of these 
|| measures, according to Nil A, will be a 
|| mtir ? efficient use of facilities and lower 
|| prices for end users. NTIA notes that its 
|| methodology would also shift the risk of 


M lA mIm rrrogmrrft that foreign 
I duTopnnihkli may not iigrre to Ihr luatlma 
I (mirfgiH thin Urovrd. However, »imr 
I WiniUJ rrj»r»*iM‘nl ihr optimal IrvrU for 

I e S. NTIA a»v*eii thal lh»? U S camrr* 

I ci^uU! u%e thr Calculutrd lift.##r trvrl* a» fhr starting 
I «n in KoiMimgM mutually oci iiptalilr leval. 

NTIA note* that. nituv thr uml rffrtjivrm** 

I r 1 W medium iru n uvr* with «»r, if on* funlity 
I 'r.-nvir# morr traffic <nrt it fcubniunti.il panod. ill 
I ' 1 '«t per ctrt5«ir would go dnvt n rrlutivr In thr nlhttf 
*" l *' ,v which writ mil «o hruvily uwU To avoid 
I r « in uftr by carrier choice. 

' ' ' "d loading. or other put pmctltu. umj the 
I * ,1 ‘ , mi«ni itiitortiofi erf cowl f.g.irw NTIA would 
I >Knor<> actual, past utr let r It at the inception of iU 
| 1 n *J nw*«hani*m. 

1 In t< hruury 1. I two, ConuaL punuant to lha 
I ^uurrtirnl in otrf Earth Station Qwonrkhtp 
I »«•!' iMKing. HOC 4H KR snow (Dn.i'mber M. 

I ! *RI. filuo M'M*iun% to ill tJtiifT to iintrumflr it* 

I i K.irpif* into ftt-p.irale 1 barge* for «pi»cr 
I “ itni»*tit anil earth station ftcrv lea* 


facilities investment from users to the 
shareholders of the carriers.* 4 

28. NTIA recognizes that its plan need 
further exploration and refinement 
before it could be implemented. One 
problem area NTIA identifies is the fact 
that Comsat's lease charges ae nut a 
perfect substitue for the satellite 
medium's regional revenue requirement. 
NTIA notes that INTELSAT*s costs are 
averaged worldwide and that Comsat's 
rates are averaged for the regions 
(Atlantic and Pacific) that it serves. 
Further. NTIA notes that, since 
conditions vary from ocean basin to 
ocean basin the fully-allocated costs for 
a particular region may be either above 
or below INTELSATs average costs. 
Still. NTIA notes that these figues are 
available and can serve as a close, if not 
perfect, approximation of the regional 
revenue requirement. NTIA further 
notes that the INTELSAT costs ure only 
part of Comsat's total costs and argues 
that any skewing effect of INTELSAT'S 
worldwide cost averaging should be 
relatively minor. NTIA also recognizes 
that cable revenue-requirement figures 
are not now available either and that 
there may be some dispute as to what 
elements should be included in their 
calculation. NTIA. however, believes 
these issues are manageable. Even 
though its plan may require substantial 
Commission involvement in calculating 
the revenue requirements, NTIA alleges 
that it will reduce Commission effort in 
facilities planning and licensing and. 
after implementation, will largely be 
self-executing,” 

C. A TPT/Contsat Joint Proposal 

29. The issue of loading mechanisms 
has also been under examination in the 
North Atlantic Consultative Process. In 
a joint submission to a meeting of the 
North Atlantic Consultative Working 
group in Orlando. Florida, (anuary 8-11. 
1985. AT&T and Comsat submitted a 
“coordinated plan” which the authors 
state would “allow a greater degree of 
flexibility than is present in the current 
!/.<?.. balaneed-loading| plan whde 
preserving the advantages of a 


14 NTIA * approach would aba cull for ui to shift 
out regulatory review away from lb* facibtu**- 
aothoruutKin • lug*. Ibal m, thr NTIA plan call* for 
it* to approve rtMjortrii t»y thr camera and Cotnvai 
to Innld any fnc ditir* they want. but lo make clear 
In Ihem that thr iijm* of thr lanlitirv would In* 
determined objftlivfly by relative anil Aft a 
result NT IA argue*. ihr fuultlic* ownrr* would tut 
required lo Veep tout* low and Id avoid ever** 
capacity, tract CUCcM furjlttie* would increase ihrir 
ooftti and i educe Ihr numbrt of circuit* lhr> cnuld 

Uftt*. 

r, NTlA pr\»fHiM‘ft that Ihr c arro t* Imt allowed l« 
apply for bluriVrt authtinratiun of all t?»r cable and 
•atrUilr far.ititie* they will nrrd In a gtvrn firnod 
which would automatically la* gninlrd unlrft% wr 
rrtcLtod il within a «pcdfjrtl lima. 


coordinated plan.” United States 
Submission to NACWG, at p. 30. The 
proposed plan represents a version of 
the proposal AT&T had submitted in its 
comments: to allow beginning in 1988 a 
gradual increase each year in cable/ 
satellite loading flexibility up to a 
maximum of 60 per cent on either cable 
or satellite. The joint proposal, however, 
does not specify the number of years in 
the “phase-in” period (AT&T had 
proposed four years) or the percentage 
of change to be allowed each year 
(AT&T had proposed 3 per cent per 
year). These Issues were left to future 
negotiation. 

30. Like the AT&T plan, the joint 
proposal would allow the loading plans 
for individual countries to differ from 
the agreed upon percentages, so long as 
the regional total for the North Atlantic 
remains within the agreed ceilings each 
year. The proponents note that this 
approach would grant service carriers 
greater flexibility, while giving “due 
regard to such considerations as the 
level of existing INTELSAT investments, 
the need to preserve adequate 
restoration alternatives, and the 
economics and preferences of individual 
carriers and correspondents.” A/., at 31. 
The proponents also state that it is 
difficult to predict how the market will 
develop into the 1990*s and therefore 
suggest that the proposed plan apply 
“for some interim period.” with all 
parties continuing to monitor coble/ 
satellite loading and to exchange views 
concerning policies for the future. 

D. CEPT View 

31. Also at the January. 1985, North 
Atlantic Consultative Working Group 
meeting, the representatives of the CEPT 
entities expressed their view that 
distribution decisions in the North 
Atlantic region should be left solely to 
the telecommunications entities which 
have invested in the cable and satellite 
facilities used to provide service. The 
CF.PT entities oppose the use of any 
rigid distribution formulas and support a 
flexible circuit-distribution methodology 
based entirely upon bilateral 
discussions between correspondent 
pairs. In the CEPTs view any circuit- 
distribution methodology adopted 
should: 

1. Recognize that satellites and cables 
are complementary* transmission 
mediums and, thus, allow for an overall 
network optimization; 

2. Take into account the need for 
media and path diversity; 

3. Recognize the different 
characteristics of different mediums and 
the impact this may have on planning; 
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4. Allow activation of capacities so as 
to make the best economic use of 
committed investments; 

5. Not include any rigid formulas 
which would impede flexible planning: 
and 

6. Leave suffic ient freedom for 
bilateral discussions between individual 
trafficpartners. 

32. The CEPT representatives stated 
that they view the joint propositi of 
AT&T and Comsat as a move in the right 
direction and that it could serve as a 
basis for further discussion when further 
information became available as to the 
stze of the increase in flexibility to be 
allowed each year and the period over 
which the proposal would extend. The 
CEPT entities questioned the imposition 
of a 00-per cent limitation on the loading 
of a given medium. The CEPT 
representatives also stated their view 
that the NT1A proposal does not provide 
the required degree of flexibility and is. 
therefore, unacceptable to them a# a 
circuit-distribution methodology 

It. Discussion 

33. Our goal is to rely on market 
forces to establish the optimal mix of 
services, rates and facilities. We believe 
that a competitive environment best 
balances the need for high-quality 
service, diverse routes and sufficient 
capacity with the desiru to minimize 
rates for users. We further believe that 
market forces can be used to encourage 
the efficient use of existing facilities and 
the development and deployment of the 
most efficient facilities in the future. 
After reviewing the comments and 
information filed in this proceeding, we 
agree with those filing comments that 
the market is not now sufficiently 
competitive to allow us immediately to 
remove ourselves from circuit 
distribution decisions’with respect to 
AT&T's international MTS circuits. We 
also agree with most parties that 
balanced loading, although providing 
certain service-reliability benefits, is too 
rigid a methodology, does not promote 
intermodal competition, and will not 
significantly move us toward a greater 
reliance on market forces. 

34. We are entering a transitional 
period during which currier and facility 
competition will develop. In such on 
environment, it is necessary to fashion a 
new methodology which will permit 
AT&T more flexibility than allowed 
under the current balanced-loading 
methodology. However, this flexibility 
should reflect the nascent state of 
competition while at the same time 
encourage Comsat and other service 
providers to compete vigorously. As a 
result, we tentatively conclude that we 
should adopt n transitional loading 


mechanism which will allow AT&T over 
the next six years to increase by two per 
cent per year the number of circuits tt 
places on either cable or satellite 
facilities from the 52 per cent satellite 
and 48 per cent cable level which will 
obtain at year-end 1985 up to a 
maximum of 60 per cent on either 
medium. During this transitional period. 
Comsat and other providers will have 
an opportunity to increase their shares 
of the international MTS market. We do 
not. however, see any need to impose 
circuit-distribution restrictions upon 
providers of record services, upon new 
entrants Into the international record or 
MTS markets, or upon providers of 
IMTS other that AT&T. Such services 
account for a relatively small number of 
circuits as compared with IMTS and 
thus will not significantly affect the 
efficiency of overall facilities use. As a 
result, we tentatively conclude to 
continue to exempt circuits used by 
these carriers from facilities-use 
requirements. In the discussion which 
follows we shall first consider the three 
broad methodologies we outlined in our 
Notice: Balanced loading, immediate 
elimination of guidelines for AT&T and 
non-imposition of guidelines for other 
carriers, and phase-in alternatives. We 
shall then discussion under the 
alternatives phase-in approach the 
various proposals presented by the 
parties for AT&Ts IMTS circuits. We 
shall also describe a staff proposal 
which ties flexibility for AT&T to 
increased market entry for other 
providers of IMTS. Finally, we shall 
consider an ancillary issue raised by 
one of the parties outside the issues 
designated in our Third Notice of 
Inquiry. 

A. Balanced Loading 

35. Based upon our analysis of 
balanced loading and its effect upon our 
overall policy goals, we have tentatively 
concluded that we should no longer 
base circuit use upon that methodology. 
We do not mean by this that we no 
longer see benefits in the balanced- 
loading methodology. It continues to 
provide the service quality benefits we 
have previously detailed: It helps 
service reliability by reducing to a 
minimum the number of circuits 
interrupted by the failure of a major 
transmission facility. It also provides a 
predictable and automatic technique by 
which to handle sharp deviations of 
actual demand from forecasted traffic 
levels. As indicated by the table 
appended to this Second Notice of 
Proposed Rulemaking, the percentage of 
circuits placed on satellites resulting 
from application of balanced loading 
during the 1986-1991 period would range 


between 45.9 and 53.5 percent. The I 
corresponding range for cable circuit I 
would be 40.5 to 54.1 per cent. This I 
range of percentages should not prod in. I 
undue adverse effects on AT&T. I 

Comsat. INTELSAT or new entrants I 

Balanced loading, however, by I 

guaranteeing Comsat essentially on*- I 

half of oil growth traffic during the 1985- I 
1991 period, provides it with little | 

incentive to enter the IMTS market «>n<l j| 
to compete for its own customer base I 
Additionally, it fails to provide Cnms.it I 
INTELSAT or AT&T with incentives to | 
build and operate efficient, low-cost I 
facilities. The lack of such incentives I 
would slow the development of a I 

marketplace mechanism for the cost | 

based distribution of circuits between I 
cable and satellite. W'e must. therefore I 
tentatively conclude to reject a I 

continuation of balanced loading I 

B. Immediate Elimination o f Loading I 

Guidelines I 

30. As we have Indicated, none of the I 
parties to this proceeding argues for the I 
imposition of loading requirements upon I 
providers of record services, upon now I 
entrants in either the record or IMTS I 
markets, or upon IMTS serv ice provult-n I 
other than AT&T. As discussed below I 
we see no reason to impose such | 

restrictions on such a relatively sm.it! I 
percentage of circuits, where customers I 
frequently designate a medium, where I 
competition appears to be developing I 
and where no entity has substantial I 

market power. I 

37. Record Sen-ices. We tentative iy I 
conclude that we should continue to I 

exempt circuits used for record ser\ ;* es I 
from any specific circuit-distribution I 

guidelines. The total number circuit* in I 
the North Atlantic used for record I 

services is relatively small (less than 11 I 
per cent of total circuits) and thus could I 
have little effect on the overall use of I 
cable and satellite facilities. Further, the I 
vust majority (approxlamtely 87 per I 

cent) of total record circuits are used for I 
leased-channel services, services for I 

which customers often have a specific I 
need for either a cable or a satellite I 
circuit. Additionally, leased-chan m l afui I 
switched record services are offered l>> I 
multiple international carriers, non. of I 
which appears to have an overwhelm, I 
market share or to wield market power. I 
and the number of such carriers is likely I 
to increase. Thus, we tentatively I 

conclude that there continues to In? a I 
viable marketplace mechanism for I 

distributing leased-channel and I 

switched record circuits between th« I 
cable and satellite mediums and that I 
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iuch circuits should be exempt from any 
loading requirements. 3 * * 

38 . Wo wish to make it clear that our 
proposal to exempt record circuits from 
i specific circuit-distribution 
methodology would apply to any U.S. 
international carrier providing such 
services, including AT&T. At present, 
the major international record service 
ATAT provides is leased-channel 
service. AT&Ts leased channels are 
subject to the same marketplace 
distribution mechanism as applies to 
other U.S. carriers. Moreover, AT&T is. 
in effect, a new entrant into the leased- 
channel market, inasmuch as we had 
prohibited AT&T between 1964 and 1982 
from providing leased record channels. 17 
ATAT does not have a significant share 
of the record leased-channel market. As 
of the end of 1984, for example. AT&T 
provided only 90 of the approximately 
1442 leased channels in service between 
the U.S. and the CEPT countries (6.2 per¬ 
cent). Given the strength of the 
marketplace mechanism for allocating 
leased circuits between the cable and 
satellite mediums and AT&T’s relatively 
small share, we find no public-interest 
reason to impose greater restrictions 
upon AT&Ts distribution of leased- 
channel circuits than upon that of other 
carriers. We thus propose also to 
exempt AT&T from specific distribution 
guidelines for leased-channel and other 
record services. 

39 New Entrants. We also tentatively 
conclude that we should not subject 
new entrants into the international 
record or MTS service markets to any 
specific circuit-distribution guidelines. 

We note, again, that none of those filing 
comments opposed giving new entrants 
total loading flexibility. |ust as we 
tentatively concluded that circuits used 
for the provision of international record 
services should be exempted from 
specific circuit-distribution quidelines. 
we believe the same considerations 
generally apply to circuits used for such 


•TNo cffectlvetHTAt of existing market forces Mill 
** further enhanced by severs) recent events. Firrt. 
ihv Introduction of INTPJAAT Business Service 
(IBS) *il| pivide users with an additional choice of 
,md may muiMtr competition in the 
^'•'mutionnl tensed-channel market IBS allows the 
■K^tion of smnller, cheaper eurth stations on or 
■wr customer premises and enn save customers the 
of domestic tm| circuits. Further, because we 
a ut homed • number of entities lo provide the 
‘•"th station portion of IBS, most of whom have no 
^nership of cable facilities, IBS may introduce 
5***’ f4,/ *'pHition lietwern cable and satellite 
u ilities Price competition should also be 
fiu Lied by our recent decision in Earth Station 
Hitrnhip to allow competitive ourlh station 

* rn '[J 1,9 connection with regular INTKLSAT 

services, and our decision «n Authorucd 
/*'* 11 lo allow Comsat to provide space Mtgmcnt 
ann t|y u, UMnu 

See Ovitm?os Communioitions (TAT-4 
K|, v»sHed). 92 FOC 2d 041 


services by new entrants. New 
providers of leased channels will be 
subject to the same customer-choice, 
marketplace mechnanism for 
distributing such circuits between cable 
and satellite facilities that we discussed 
above. New providers of switched 
record services will employ relatively 
few circuits and be subject to 
competition from existing suppliers. 
Moreover, at least initially, the new 
entrants will account for only a 
relatively small portion of the total 
number of circuits in use and will. thus, 
have little impact upon the overall use 
of cable and satellite facilities. 

40. New entrants into the IMTS and 
other international voice-services 
markets can be expected to use more 
circuits initially than those providing 
only record services. However, for the 
foreseeable future, the number of 
circuits used by new entrants such os 
GTE Sprint and MCI will be 
considerally smellier than the number of 
circuits AT&T will use for such services. 
Again, exempting circuits used by new 
entrants for international MTS is likely 
to have only a small impact upon the 
relative use of the cable and satellite 
mediums and provide these entities with 
additional economic and technical 
flexibility to assist them in gaining 
entry.*• Similarly, established IMTS 
providers other than AT&T, such as 
Hawaiian Telephone, should also be 
exempt from loading guidelines since 
they employ few circuits and would 
benefit from maximum flexibility. 

41. IXfTSby ATfrT. No party argues 
for the immediate elimination of circuit- 
distribution guidelines for AT&Ts 
provision of IMTS. The problem w ith 
such a course, as they view it. is that 
AT&T has too much market power in the 
IMTS market and that market forces will 
not assure that facilities-use derisions 
will be based on cost. We agree with the 
parties to this proceeding that Ihe 
international MTS market is not now 
competitive, that certain biases exist, 
and that AT&T has significant market 
power. To illustrate the parties* concern, 
at year-end 1984. out of a total of 
approximately 14,617 voice circuits in 
use between the U.S. and Ihc CEPT 
countries for the provision of all 
international services, 39 approximately 


**Thi* tcihnkal flnxilitlity «hould *ah*fy SBS* 
concern with doubNr **teltittr hop*. See note 12. 
tupro. 

n There may \w minor error* in Ihe calculation of 
the total numtter of voice circuit* u**d tot all IJ.8.* 
CEPT wrvtcro at Ihe end of 14M Throe data are 
derived Irom ihr monthly circuit report* and a 
number of the international record Mirim are late 
In filing their report* far thx emher 11*64 Thim it Will 
nr<:r**ary to u*e the report* for curlier month* of 
1064 fur tho*e earner*. 


12.965 (88.7 per cent) were used for 
IMTS. Of Ihese, approximately 12.944 
(99.8 per cent) were used by AT&T. 30 
International MTS users do not have the 
ability to select whether their calls will 
be placed on cable or satellite facilities; 
that decision is made by AT&T. As a 
result, in large measure, the distribution 
of AT&Ts IMTS circuits determines the 
relative use of cable and satellite 
facilities. AT&T downplays its market 
power and takes exception to any idea 
that it would engage in anticompetitive 
conduct, but even AT&T does not argue 
for us to remove ourselves from the 
circuit-distribution question. AT&T, 
rather, recognizes Comsat’s dependency 
on it for traffic and acknowledges «t 
need for continued Commission 
oversight for a transitional period, but 
argues for flexibility which will 
encourage Comsat to become more 
competitive. 

42. While the distribution of 
competition into the provision of IMTS 
can be expected to aid in the 
development of a marketplace 
mechanism for determining cost-based 
circuit distribution, it is unlikely that 
such a mechanism will be adequately 
developed uy the end of 1985. Moreover, 
because of delays occasioned by the 
court stay and remand of our Authorized 
User ll policy, Comsat was only 
afforded the opportunity to offer IMTS 
and other end to-end services directly to 
users in January of this year. Thus, the 
entity with the strongest incentive to 
promote the use of satellite circuits as a 
counter to AT&T’s preference for use of 
cable circuits has not yet been able to 
enter the IMTS and other end-to-end 
services markets. These factors lead us 
tentatively to conclude that the 
immediate elimination of loading 
guidelines would not serve the public 
interest. We do not mean by this that 
our withdrawal depends only on 
Comsat's ability to penetrate the IMIS 
market as a serv ice or facility provider. 

If this was our only criterion. Comsat 
would have an incentive not to enter 
that market or lo lower its charges for 
circuits employed by other carriers for 
IMI S. It is. however, our intention to 
give Comsat an adequate opportunity to 
enter various end-to-end service 
markets and to make all its operations 
more efficient. The corollary to this 
tentative conclusion is that there is a 
need fur us to develop guidelines for the 
distributon of circuits used by AT&T for 


*At Ihr «?nd of 1064 f ITT: operated 21 voti-« 
dftuili for the provuion of IMTS Irtwepn M.ia.iii 
and the Unit'd Kingdom and Germany. In addition. 
MCM Ha* Ixan aolhonml to Ii-,»m* 24 Well I to 
circuit* for the provision of IXfTS brtv^un lh« 
UiiIIihI Sfatr* and Belgium 












190.18 


Federal Register / Vol. 50, No. 87 / Monday, May 6 . 1985 / Proposed Rules 


the provision of 1MTS in the North 
Atlantic region for a transitional period 
until an effective marketplace for 
distributing circuits between the cable 
nnd satellite mediums develops. 

C. Alternative Proposals 

43. The major issue in this proceeding 
U what methodology should be 
established to govern AT&Ts loading of 
its [MI'S traffic. All of the commenlers 
addressed this point in depth. Having 
rejected both a continuation of balanced 
loading and an immediate withdrawal of 
guidelines for AT&T circuitry employed 
for IMTS, we now turn to the various 
proposals submitted by NTIA and the 
carriers. We believe that an alternative 
methodology can be fashioned which 
spurs intermodal competition, while 
recognizing AT&T’s dominant position 
in the international marketplace. 

44. In response to our Notice the 
respondents suggested four phuse-in 
methodologies. AT&T proposes a four- 
year phase-in which would allow it to 
increase, on a regional basis, cable use 
by three per cent per year. On the other 
hand. GTE Sprint argues for a much 
slower transition. GTE would allow no 
increase use over balanced loading until 
the TAT-8 cable is introduced in 1988. 
Over the following four years until 1992 
(the possible introduction date of TAT- 
9). GTE would allow AT&T to increase 
cable loading up to 55 per cent. From 
1992 to 1994 a further 5 per cent per year 
to 85 per cent when GTE would free 
AT&T entirely. ITTWC proposes that 
AT&T be allowed to increase cable 
loading at two per cent per year over six 
years to 1991. After 1991 ITTWC 
advocates a relative-cost loading 
methodology which appears to bo 
similar to the NTIA methodology 
(although not all spelled out at this 
stage). Finally, the joint proposal of 
AT&T and Comsat also suggests a 
transition to a 60/40 cahle/satellite 
ratio, but does not specify the length of 
the transitional period or the degree of 
flexibility to be allowed AT&T each 
year. Rather, it leaves these questions to 
future negotiation. 

45. Our analysis of the various 
proposals before us causes us 
tentatively to conclude that we should 
adopt a phase-in approach which would 
permit AT&T a moderate annual 
increase in the number of circuits it can 
place on either cable or satellite 
facilities for international MI'S between 
the U.S. and CEPT up to a maximum of 
60 per cent of such circuits on either 
medium. More specifically, we propose 
to permit, but not requite. AT&T to 
increase the numtx*r of IMTS growth 
circuits it places on satellite or cable 
facilities up to two per cent per year for 


six years, without deloading any facility, 
until it reaches a maximum of 60 per 
cc?nt of all U.S.-CEPT IMTS circuits on 
either medium. As we have stated. 

AT&T projects that at the end of 1985, 
balanced loading will place 52 per cent 
of AT&T’s international MTS circuits on 
satellite and 48 per cent on cable 
facilities. If AT&T were to increase its 
cable loading at a rate of two per cent 
per year, it would reach the 60 per cent 
maximum for cable in six years—or by 
year-end 1991. We believe that this 
proposal, not dissimilar to the one 
presented by ITTWC, will provide all 
entities the proper incentive to become 
more efficient and to compete vigorously 
for customers, while protecting the 
investment of cable and satellite owners 
against too-rapid change.* 1 We also 
agree with the consensus of the parties 
that the relative use levels of 60 per 
cent/40 per cent on either cable or 
satellite medium represents a useful and 
beneficial standard for the 1988-1991 
period. ** 

46. In opting for a phase-in proposal, 
we emphasize that we are not 
necessarily rejecting the NTIA proposal 
to simulate the market. NTIA’s proposal 
does have some appeal but remains at 
this time too undefined. As NTIA 
acknowledges, the costing process is not 
simple and the variables are many. 
Further, we note CEPTs generally 
negative response to this proposal and a 
need to implement a new methodology 
in a short period of time. We discuss the 
various alternative proposals below, 
including a stall proposal. 

47. ATM Proposal. The NTIA 
proposal to base circuit distribution 
upon the relative cost of cable and 
satellite circuit has a number of 
advantages. Its use could, through 
regulatory actions, encourage the 
development of marketplace forces and 
lead to the least-cost mix of cable and 
satellite circuits. It could also encourage 
the development of an unbiased market 
for cable and satellite circuits. As NTLA 
recognizes. Its proposal can be modified 
to accommodate other considerations, 
such as the differing loading preferences 
of the carriers* foreign correspondents. 

48. However. NTIA also recognizes 
that its proposal is not yet fully defined. 


*• Thr flTWC ptnpotal calt* for irnpoiulum is 
JVTC of m tMtk loading formulu norirj-pluoUy 
ftimiW to iK»» NTIA prnpooal A* nr make dear 
rl*r*hrr*. we vh.nl! not now commit to any loading 
critetion In thr povt I’Wl period but wHl rrvli w 
thal i*»oc ut n Inter dale #• competition become* 
Mlublifthed In l hr market 

n ComMl t agreement to the jo.nl propoant 
irpre&ent* an apparent rhungr from Com**!'* prior 
m*4tem* upon balanced loading a* thr only 
adaptable l*»rtbtir»-uae methodology. Comm! 
Appear* lo have accepted the pontihlKy of n 
phati-ri in approach. 


Thera Is no universally accepted 
mechanism for determining the per* 
circuit revenue requirement for either 
the cable or satellite medium. Further, 
as NTIA notes, determination of per 
circuit revenue requirements for satellite 
circuits on a regional basis Is a complex 
task because, among other things, thr 
revenue requirement will vary 
depending upon the cost and capacity of 
a given satellite design, changes in the 
methods used for access to the satellite, 
and the number and characteristics of 
the earth stations used with the satellite 
Determination of the per-circuit revenue 
requirements for cable circuits is also 
complex. Such a determination would 
include not only the cost of the cables 
themselves, but would also have to take 
into consideration the cost of overseas 
connecting circuits used to extend thr 
cable circuits from the overseas 
terminals to the countries of final 
destination. 

49. The rapid improvements in circuit- 
multiplication equipment and satellite- 
access methods we are now 
experiencing will further complicate the 
process of developing accurate 
determinations of per-circuit revenut 
requirements. The digital circuit- 
multiplication equipment which will bo 
used with the TAT-8 cable is still under 
development, as indeed are some types 
of access and circuit-multiplication 
equipment which will be used with the 
INTELSAT V. V-A and VI satellites. 
The nature of the equipment which will 
actually be used has not yet been fully 
defined, either as to the maximum 
effective capacity it can be used to 
generate or as to its cost. Both types of 
information are required for an accurate 
calculation of the revenue requirement. 

50. We do not believe these 
difficulties are insurmountable. The 
process for developing such revenue 
requirements on a per-circuit basis is 
not wholly dissimilar from the cost 
analyses we used in our Docket No. 
16875. the earlier phases of this docket 
and other planning proceedings. Our 
experience In those proceedings, 
however. Indicates that the 
determination of the per-circuit revenue 
requirements will require considerable 
effort on the part of the carriers. Comsat 
and the concerned governmental 
entities. The definition of the demon!s 
to be included in the revenue- 
requirement comparison as well as thr 
methodology to be used in calculating 
such requirements are likely to be a 
source of contention among the various 
parties. 

51. We also perceive some potential 
implementation problems with the NTIA 
proposal The proposal appears to 
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require substantial regulatory 
examination of the relative cost 
efficiencies of cable and satellite 
facilities and frequent regulutory 
adjustment* to the circuit distributions 
permitted between those facilities. Our 
overall goal is to move as rapidly as 
pmdent from regulatory* to marketplace 
determination of circuit distribution. By 
uniting a regulatory substitute for a 
iii.it ketplace mechanism for the cost- 
based distribution of circuits, the NTIA 
plan could delay our exit. Further. 

NTIA’s year-by-year approach would 
complicate the facilities-plunning efforts 
by Comsat. INTEISAT. AT&T and 
overseas administrations. Such 
uncertainties could create 
disequilibrium in facilty capacity and 
adversely affect service quality. 

52, We must, therefore, tentatively 

t <mdude that the NTIA proposal is not 
sufficiently defined at present to permit 
us to adopt it. However, we do not rule 
oat the possibility of its use if it can be 
mure fully defined and if the questions 
we identified above can be resolved. 

The NTIA approach would appear to 
provide a strong incentive for cable and 
satellite owners to lower costs and 
could indeed yield lower user costs. 
Therefore, in responding to this Second 
Notice of Proposed Rulemaking, we 
request the parties to address fully the 
NTIA proposal. Specifically, we seek 
« cimments on the types of cost 
categories which should be included in 
developing a revenue requirement for 
cable and for satellite circuits as well as 
specific methods by which the revenue 
requirements should be calculated. We 
also request the parties to address how 
a transition from NTIA’s proposed 
methodology for circuit distribution to a 
marketplace distributon might lie 
it.complishcd. In this connection. 

* comments should take into account such 
factors as how to accommodate a 
foreign correspondent s circuit- 
distribution preferences and how to 
account for increasing competition in 
the provision of international M I'S. We 
will carefully consider (his information 
in making our final determination in our 
Second Report and Older in this 
proceeding. 

53. Wtose/ns. In reaching our 
tentative conclusion to implement a 
phase-in methodology, we have 
considered AT&T’s original proposal, 
the proposals submitted by other 
carriers and alternative guidelines 
which would permit increases in loading 
flexibility at annual rates of 2. 2.5 and 3 
per cent per year. Ail of the proposed 
guidelines we analyzed, other than 
AT&T’s original proposal, imposed a 60 
|H*rcent ceiling on the loading of either 


medium throughout the 1888-1991 
period, Our analysis assumed that the 
flexibility granted by our tentative 
guidelines was used to increase the 
percentage of total circuits carried by 
the cable medium by the maximum 
allowed annual percentage. We then 
compared the number of circuits placed 
on each medium that would result from 
each of the four alternative guidelines 
with the distribution of circuits that 
would have resulted from the continued 
use of the balanced loading. 33 We then 
calculated the difference in the revenues 
Comsat and INTELSAT would receive 
from the numbers of circuits on satellite 
each year called for by eachjof these 
guidelines compared to those which 
Comsat would have received under 
balanced loading. 34 The results of this 
analysis are set forth in the table 
appended to this Second Notice of 
Proposed Rulemaking. 

54. As may be seen from that table, 
the effect of AT&Ts proposed guidelines 
would be to reduce Comsat's revenues 
by a total of approximately $218.2 
million over the six-year period from 
what it would have received under 
balanced loading. INTEI.SAT would 
receive approximately $160.6 million 


** In (H'ttorminig our uniity**-*. w«? ultbxrd only 
the UnfTlc (otcunl nhitih AT&T iulffitiHwl on 
Auguftt 31.10M rind it* v n nf r.lrtuil 
dMr»Kufk>n« «ind nthrr nnutyt«*« Ituit AT&T 
huIntiiIImJ (himkI on th.4t (urtuil. AT&T MfearitCmi 
an ofMlntnd toeeca*l on NmrmlNi I. WM In 
cnr.iKH liou with prirjmruliom for the rnrettn* of the 
Ninth Att.mUc CouAiiUiatlvc Working Croup lurid 
J^nimry JMt T&&5 lUmrvi?r. AT&T did mil NptlaT# 
if* circuit riioJritMJhoo and •tnalvM* lo indintlr thr 
rrffrt-l of thr nr* IhrroutL In addition. 

AT&T frnlimitlod Uft updated foma»t ton Ulr to 
permit the othrr parltpn to rrvift* thro analyse* of 
AT&T» ihmntmttofML lW*rmt»r nr !*r1rr\r thlft 
infotinalion i* needed to develop proper dulHlmlkrtt 
pmli’tinr* and to alio* Ifw othrr parlies mid our 
ftluft lo a**-** ihr effort of the chunked furt*cu»t. Hr 
•hull nripilic AT&T tO Include to it* r.nmroi-nU to 
rvii*on*M» lo (Mh fwtatid Nolirr of Proponed 
Rulrnwkoii; trviued circuit diitnbutiutii for ruth 
year of the planning period and rcvnwd ,»n« !>**•% 
iuiiird on th* upcUlod foreunit 

*• Uwr rrvenue tali ulalUmv arr SumhI on thr 
ouoinfiilon that Comjuii* existing UmVf rn»r of 
SlOUO per month for voice circuit* rrmam n in effrLl 
throughoul thr tUQb- IW1 pi t»od Chrn^ri in Ihn 
MWiHijitiOB, each u» AT&T* providing it* own r.u ih 
•Intlorift. or vitriafton* in Comvit * tariff, would idler 
thr mult* or mo ttnatyntv Oii< eah.ulatkofl of 
IN fTXSAT nr ui»ur» ift Uivnl upon tbr UHStimplion 
that the cioriMl INI'KLSAT mill charpr of S3W |«r 
viMLi* giad’* circuit per month miuun* m rlfotf 
thfouxJiOul Ihr VWV-lMni period. Il thmild t»r noted 
that IN ITIfSATSunil t-hinge for voter dftuttl 
[^utilrd try mrutu of TllMA/tlSI will tie I2.S f*et 
uni Iowa* ihati ibf lamml S-em unit chargr. Smcr 
norm* uf AT& T• dituili may tar provided by um« ol 
riAIA/OSI out r »dr ulutiom ol thr diffnmrcm m 
INTM.SAT» revenue* may t>r hirgrr than that 
which w »tl acuudly occur Sanitarily. aMuming 
(aWTN.it % tariff rale raftecl« (hr n* r cent knit 
INTELSAT iMiil chut#* for 11JMA, DM citi uilik the 
diTfrrrm rs in mcmiw wu calc dated for Contwil 
may iilaolie higher than that* wTilrh will artualty 
occur. 


less over the same period. During the 
six-year period (1986-91). of the 24.853 
growth circuits AT&T protects that it 
will need for IMTS, it would under its 
preferred plan place 21.133 (85.0 per 
cent) on cable facilities and 3,720 (15.0 
per cent) on satellite facilities. The 
majority of this traffic and revenue 
"diversion** would occur in 1990 and 
1991. when AT&T seeks complete 
freedom in circuit distribution. We 
calculate that Comsat's revenue loss for 
1990 and 1991 would be approximately 
$587 million and $102.0 million, 
respectively. The corresponding revenue 
losses for INTEl-SAT would be 
approximately $43.2 million and $75.1 
million. Under AT&Ts proposal, it 
would activate only 12 additional 
satellite circuits in 1990 and 15 
additional satellite circuits in 1991; all 
other growth would be on cable 
facilities. 

55. Under the proposed guidelines 
allowing an annual two percent increase 
in loading flexibility over the six year 
period. Comsat and INTELSAT would 
receive approximately $90.1 and $68.3 
million less, respectively, than they 
would have received under balanced 
loading. Of the 24.853 growth circuits 
AT&T projects during that period. AT&T 
would place 16,691 (67.2 per cent) on 
cable and 8.162 (32.8 per cent) on 
satellites. Continuation of balanced 
loading would require AT&T to place 
13,115 circuits (52.8 per cent) on cabtes 
and 11,738 (47.2 per C4?nt) on satellite 
facilities. The revenue and circuit-use 
figures for the guidelines allowing 
increased loading flexibility at rates of 
2-5 and 3 per cent per year full between 
the figures calculated for the 2 per cent 
annual Increase and the those 
calculated for AT&Ts proposed 
guidelines. The table appended to this 
document shows the specific figures. 

56. From the foregoing, we tentatively 
find that AT&Ts proposed guidelines, if 
implemented as proposed by AT&T, are 
not likely to afford a transition period of 
sufficient length to offset existing biases 
or to permit development of a 
marketplace mechanism for distribution 
of IMTS circuits. While competing 
carriers are now entering the U.S.-CEI r I’ 
IMTS market, they are unlikely to make 
suhslanlia! inroads into AT&Ts market 
dominance in the four-year period 
envisioned by AT&Ts proposed 
guidelines. Moreover. Comsat the entity 
with the greatest incentive to use 
satellite circuits for the provision of 
international MTS, hus only been free to 
enter that market since January, 1985. 
We believe that the public interest will 
not be served by attempted reliance 
upon market mechanisms until the 
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market has become competitive. Thai is 
nol likely to be the case by year-end 
1989. 

57. We are also concerned with the 
comparatively snud! percentage (15.0 
per cent) of growth circuits AT&T* * 
proposal would place on already 
procured or planned satellite facilities 
during the 1986-1991 period. Such 
comparatively low levels of use could 
exert undue upward pressure on 
Comsat's and INTELSAT** per circuit 
costs, and hence Comsat's rates for 
satellite circuits, and thus inhibit the 
development of intermodal competition. 
The cable und satellite facilities which 
will be used to provide service in the 
North Atlantic region during this period 
are either already in service or are 
under construction pursuant to binding 
procurement contracts. As a result, both 
INTELSATs and other cable owners* 
capital costs for their respective 
facilities which will be used during this 
period are. for the most part, sunk.** 
Because this is so. owners will be forced 
to recover their total revenue 
requirements from the revenues 
generated by the number of circuits in 
each medium which ore actually used to 
provide service. Consequently, 
activating more circuits in a given 
medium will have the effect of reducing 
the actual per-circuit revenue 
requirements of that transmission 
medium and, conversely, activating 
fewer circuits will increase the per- 
circuit revenue requirement for the other 
medium. 

58. In this connection, we note that the 
service carriers have reduced the 
forecast of the number of circuits which 
will be needed in 1990 by approximately 
2G per cent as compared with their June, 
1980, forecast, (the forecast on which we 
relied in planning the TAT-8 and 
INTELSAT VI projects). Further, again 
subsequent to the planning of the TAT-8 
and INTELSAT VI projects, it appears 
that technological developments have 
occurred which have either increased, or 
which may increase, the effective voice- 
circuit capacity of the TAT-8 cable and 
the INTELSAT satellites which will be 
in use during the 1986-1991 period. As a 
result, it now appears that there will be 
substantial excess capacity available 
throughout the 1986-1991 period. It 
seems apparent that creation of 


"GfrOtsafs investment in INTELSAT *pa«.e 

I* not.«» rigidly fixed The investment in 
INTKLSA1 spier segment of Comt.it end other 
INTELSAT signwhme* t« determined by the use 
signatory mnkp» of Ihul space segment. 

*tyntitonrV invrxtmenl thorns ere ud|u»tod 
unrm.il!) to irfltt! current use; thus. the investment 

of (j)iniMi and the CEIO* signatories co’iltl be 

reduced. to it degtr*. by the use of fewer satellite 
• in.uiu on North Atlantic routes. 


effective intermodal competition will not 
be facilitated by adoption of circuit- 
distribution guidelines which allow a 
disproportionate portion of the burden 
of this excess capacity to fall upon the 
satellite medium. We believe that 
adoption of the AT&T proposal, which 
would place 85 per cent of all of AT&Ts 
international MTS growth circuits 
during the 1986-1991 period on cable 
facilities would have such a result. We 
thus do not believe that AT&Ts 
suggested methodology proposes a 
reasonable use of facilities or thut the 
public interest would be advanced by its 
implementation. 

59. We tentatively conclude that 
allowing AT&T an annual two-per-cent 
increase in cable use (up to GO per cent) 
represents a fair compromise which will 
stimulate the development of intermodal 
competition while not allowing the 
burden of excess capacity to fall too 
much on either medium. The 
approximately $90.1 million reduction in 
Comsat’s revenues which would result 
from such an approach should give 
Comsat a strong incentive to enter the 
international MTS and other markets to 
try to offset that loss. Similarly, the 
approximately $66.3 million reduction in 
INTELSATs revenues which would 
result from such on approach should 
spur that organization to greater 
construction and operational 
efficiencies. On the other hand, the 
amount of revenue loss to Comsat and 
INTELSAT, while signalling our clear 
intention to stimulate intermodal 
competition and to move away from any 
rigid methodology, is relatively 
manageable and should not result in any 
undue upward pressure on satellite tariff 
rates. 

60. The two-percent-per-year 
guidelines should also provide AT&T 
with sufficient flexibility to adjust its 
facilities use to meet increasing 
competition during the transition period. 
Under these guidelines. AT&T can place 
up to 67.2 percent of its IMTS growth 
circuits on its owned cable facilities. 

This is a greater percentage of cable- 
circuit use than we have permitted 
under any of our previous circuit- 
distribution guidelines. 

61. We also tentatively conolude that 
these guidelines should remain in place 
during the entire 1986-1991 period. As 
we have indicated, our preference is at 
that time to remove ourselves from 
circuit-distribution decisions altogether. 
However, as pointed out by a number of 
the parties to this proceeding, we cannot 
now predict with certainty how 
competition will develop and whether in 
1991 there will be a basis for reliance 
upon a marketplace distribution of 


circuits.* 4 Consequently, we cannot now 
commit ourselves absolutely to 
withdraw. As new entrants obtain 
operating agreements, and competition 
develops, our willingness to grant AT*T 
greater flexibility will increase. 

62. Alternative Proposal The creation 
of downward pressures on rates, the 
reduction of existing biases in the 
market, the encouragement of the 
efficient use of existing facilities, the 
promotion of the construction and use of 
efficient facilities in the future and the 
facilitation of our eventual withdrawal 
from loading decisions and perhaps the 
facility planning process may be directly 
related to the degree of competition in 
the provision of IMTS. Because the 
provision of international service is a 
joint undertaking between sovereign 
states or their carriers, competition 
tends to develop on a country-by- 
country basis rather than on a region- 
by-region basis. Thus, methodology 
which permits greater flexibility on a 
regional basis, rather than on a country- 
by-country basis, may do little to satisfy 
our long term objectives. However, a 
methodology which ties flexibility to the 
acquisition of operating agreements and 
the establishment of an environment 
which enhances carrier and facility 
competition may more closely satisfy 
these objectives. 

63. We therefore request comment on 
a multi-tiered methodology which would 
permit AT&T, on a country-by-country 
basis, less flexibility on routes 
characterized by little or no competitive 
entry and greater flexibility on routes 
characterized by greater competitive 
entry. While the number of tiers and 
degrees of flexibility are almost 
limitless, we specifically request 
comment on the following example in 
order to stimulate discussion and 
facilitate our analysis of this complex 
issue. Under this proposal. AT&T would 
be permitted to increase its loading 
flexibility by 1 percent per year (Tier l| 
to all countries and by 3 percent per 
year (Tier 2) to countries where the 
administration had entered into 
operating agreements with additional 
IMTS providers and where competition 
was dev eloping. 37 There would be no 


•Of row v if competition develop* rupnIK 
m«y revisit lht« issue pnur to the end of the 1 W 
tSIM period. In such ,« nrvisiution we could grani 
AT&T greater flexibility on a region*! Iiasi* or on * 
country-by-country Ini*** if competitive force* so 
warranted. 

" Comment* are soltrited on whether the irigv;* 
mechanism should lie ih»* number of operating 
agreements. the 1erm* of the operating agreements 
or other factum We also seek comments on 
whether an mrrejise in loading flexibility uf grr-i •" 
than 3 percent should Iw permitted. 
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III. Ordering Clauses 


I upper limit although the loading 
I methodology would be re-examined by 
I th p end of 1901. To the extent that a 
I more competitive IMTS market is 
I encouraged and to the extent such a 
I market stimulates a greater reliance on 
market forces, this proposal may not be 
I dissimilar to the principles underlying 
I the methodology submitted by NTIA. Of 
I course, interested parties are also 
invited to submit and discuss any other 
I specific methodologies which would 
rela’e relaxation of loading guidelines to 
increased competition in the provision 
of IMTS on a country-by-country basis. 

r>4. We are. of course, aware that 
knowledge of the circuit-distribution 
mechanism which will be in use after 
1991 would be of significant assistance 
to the planning effects of the carriers. 
Comsat and INTELSAT in selecting new 
facilities needed during the 1091-1995 
portion of the planning period. For this 
reason we shall soon begin to examine 
the facilities requirements and options 
available during that period, as well as 
the effect of various potential circuit 
distributions. While gathering the 
necessaiy Information for that process, 
we shall also monitor the development 
of intermodal competition, competition 
in the provision of international MTS 
and the development of a marketplace 
circuit-distribution mechanism. The 
Office of Plans and Policy will also 
conduct o study of these issues. The 
extent to which effective competition 
develops will determine how much we 
need involve ourselves in developing 
formal guidelines for the construction of 
facilities and the distribution of circuits 
for the 1991-1995 period. 

ft XRINC's Whole-Circuit Proposal 

85. We tentatively conclude that 
ARINC's proposal that we require 
ownership in TAT-8 and future cables 
to he on a whole-circuit basis should not 
he considered in this phase of this 
docket. ARINCs proposal is not 
germane to the question of the circuit- 
distribution guidelines which should be 
adopted for use in the post-1985 period: 
nor will those guidelines affect ARINCs 
proposal. ARINCs proposal, however, if 
adopted, would effect major changes in 
the present structure of international 
facilities ownership and in the 
established operating relationships 
between the U.S. carriers and their 
oversees correspondents. We denied 
ARINCs request to require a whole- 
nrr.uit-ownership policy with respect.to 
IAT-8. More recently. ARINC raised its 
^‘quest at a meeting of the North 
Atlantic Consultative Process. That is 
ihc proper forum in which to address 
ARINCs proposal. 


66. Accordingly, pursuant to sections 
4(1). 4(j). 201-205. 214 and 403 of the 
Communications Act of 1934, as 
amended. 47 U S.C. 154(i). 154(j). 201- 
205. 214. 403 (1976), it is ordered that a 
rulemaking is hereby instituted into the 
a hove-described issues. 

67. It is further ordered that 
Aeronautical Radio. Inc. American 
Telephone and Telegraph Company. 
Communications Satellite Corporation. 
FTC Communications. Inc,, GTE Service 
Corporation, GTE Sprint 
Communications Corporation. ITT 
World Communications Inc.. MCI 
International. Inc., RCA Global 
Communications. Inc., TRT 
Telecommunications Corporation. 
Western Union International. Inc., and 
The Western Union Telegraph Company 
are MADE PARTIES to the rulemaking 
initiated herein; 

68. It is further ordered, pursuant to 
applicable procedures set forth in 

§i 1.410 and 1.415 of the Commission's 
Rules and Regulations. 47 CFR 55 1.410 
and 1.415 (1983). that, on or before May 
10.1985. all parties to this proceeding 
must file,”and other interested persons 
may file, comments on the issues in this 
proceeding and that, on or before May 
28. 1985. interested persons may file 
reply comments. Before final action is 
taken in this proceeding we shall 
consider all relevant and timely 
comments Tiled. In reaching decision on 
this matter, we may take into 
consideration information and ideas not 
contained in the comments, provided 
that such information or a writing 
indicating die nature and source of such 
information is place in the public file, 
and provided that the fact of our 
reliance upon such information is noted 
in our Report and Order. Participants 
must file an original and five copies of 
all comments. If participants want each 
Commissioner to receive a personal 
copy of their comments, they must Tile 
an original plus nine copies. Those filing 
comments in this proceeding should 
serve copies thereof upon the persons 
named as parties in the preceding 
paragraph, supra. They should serve 
reply comments upon all those who Tile 
comments in this rulemaking. Comments 
and reply comments should lie sent to 
Office of the Secretary. Federal 
Communications Commission. 
Washington. D.C. 20554. Comments and 
reply comments will be available for 
public inspection during regular 
business hours in the Dockets Reference 
Room (Room 239) of the Federal 


*■ AT&T »h«att uUo fiU* Oh* mm nit dttlnUilfcmii 
imd uiiiilytiB rrqutrrcl by lootni.tr .Vi 


Communications Commission. 1919 M 
Street. NW.. Washington. D C. 20554. 

69. It is further ordered, that for 
purposes of this non restricted notice 
and comment rulemaking proceeding, 
members of the public are advised that 
ex parte contacts are permitted from the 
time the Commission adopts a notice of 
proposed rulemaking until the time it 
issues a public notice stating that a 
substantive disposition of the matter is 
to be considered at a forthcoming 
meeting. In general, an ex parte 
presentation is any written or oral 
communication (other than formal 
written comments/pleadings and formal 
oral arguments) between a person 
outside the Commission and a 
Commissioner or member of the 
Commission's staff which addresses the 
merits of the proceeding. Any person 
who submits a written ex parte 
presentation must serve a coy of that 
presentation on the Commission's 
Secretary for inclusion in the public Tile. 
Any person who makes an oral ex parte 
presentation addressing matters not 
fully covered in any previously-filed 
written comments fur the proceeding 
must prepare a written summary of Ihu! 
presentation: on the day of oral 
presentation, that written summary must 
be served on the Commission's 
Secretary for inclusion in public tile, 
with a copy of the Commission official 
receiving the or^l presentation. Each ex 
parte presentation described above 
must state on its face that the Secretary 
has been served, and must also state by 
docket number the proceeding to which 
it relates. See generally 51.1231 of the 
Commission's rules, 47 CFR 1.1231 
(1983). 

70. It is further ordered that the 
motions of the Communications Satellite 
Corporation for late acceptance of its 
Comments and Final Comments arc 
granted. 

71. It is further ordered that the 
request of Aeronautical Radio. Inc. to 
include the question of whole-circuit 
ownership in the issues to be considered 
in this second notice of proposed 
rulemaking in denied. 

72. Pursuant to section 605(b) of the 
Regulatory Flexibility Act (P I.. 96-354), 
it is certified, that sections 603 and 604 
of that Act do not apply because these 
rule changes will not. if promulgated, 
have a significant economic impact on a 
substantial number of small entities See 
5 U.S.C. 603. 604. 605(b) (1976). In 
addition, the Regulatory Flexibility Act 
docs not apply to this proceeding 
because that Act excludes front its 
application all proceedings such as this 
that involve "a rule of particular 
applicability relating to rates, wages. 
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corporate or financial structures or 
reorganizations thereof, prices, facilities, 
appliances, services, or allowances 
therefur or to valuations, costs or 
accounting practices relating to such 
rates, wages, structures, prices, 
appliances, services, or allowances." 5 
U.S.C. 001(2). 


Note. — The Attachments to this document 
(Comparisons of the Application of Circuit 
Distribution* Guidelines! will not be 
published due to the ongoing efforts to 
minimize printing costs. However, they are 
filed with the original at the Office of the 
Federal Register. Room 8401, 1100 L Street. 
NW.. Washington. D C They may also be 
reviewed in the FCC Dockets Branch. Room 


239 and the FCC Library. Room 639, both 
located at 1919 M Street, NW.. Washing^. 
D C 20554. 

Federal Communications Commission. 
Wiitiam J. Tricarico, 

Secretary . 

|FR Doc 85-10617 Filed 5-3-85; 8:45 am| 
billing coot smj-oi-m 
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Ths section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public Notices of hearings and 
instigations. committee meetings, agency 
decisions and rulings, delegations of 
authority, fiUng of petitions and 
ape cations and agency statements of 
organization and functions are examples 
ol documents appeanng in this section 


ARCHITECTURAL AND 
TRANSPORTATION BARRIERS 
COMPLIANCE BOARD 

Meeting 

agency: Architectural and 
Transportation Barriers Compliance 

Board. 

action: Notice of ATBCB Meeting. 

summary: The Architectural and 
Transportation Barriers Compliance 
Board (ATBCB) has scheduled a meeting 
to be held from 9:00 AM to 1:00 PM. on 
Wednt>sday» May 15,1985. to lake place 
in the Department of Transportation's 
Conference Room 2230, 400 7th Street. 
SVY., Washington, D.C. 

Items on the agenda: Election of 
ATBCB Chairperson. Vice Chairperson, 
and Members of Ihe ATBCB Executive 
Committee; proposed Federal Advisory 
Committee; final decision on the award 
of the boarding chairs contract; approval 
of the final comments on the ANSI 
proposed revisions and the endorsement 
of the accreditation status; request for 
Board comments on DOTs revised 
Notice of Proposed Rulemaking (NPRM) 
to amend the former Civil Aeronautics 
Board section 504 rule; and the ATBCB 
He treats 

date: Wednesday. May 15.1985—9:00 
AM-100 PM. 
address: Department of 
Transportation's Conference Room 2230, 
400 7th Street. SW., Washington. D.C. 

The Communications and Attitudinal 
Barriers Committee and the 
Transportation Committee will meet 
with the Notional Transportation 
Facilitation Committee Sub-group on Air 
Travel Accessibility at 1:00-4:00 PM. 
Monday, May 13. For location and other 
information, contact Sally Free at (202) 
472-2700. 

All other committees of the ATBCB 
will meet on Tuesday. May 14. In the 
Hubert Humphrey Building. Room 425A. 
2B0 Independence Avenue, SW., or 


Room 1137 of the IIHS North Building. 
300 Independence Ave., SW., 
Washington. D.C. 

FOR FURTHER INFORMATION CONTACT: 

Larry Allison. Special Assistant for 
External Affairs (202) 245-1591 (voice or 
TDD). 

Robert M. Johnson. 

Executive Director. 

|FR Doe 85-10944 Filed 5-3-85; *45 am| 

BILLING CODE 6420-BP-M 


DEPARTMENT OF COMMERCE 
International Trade Administration 
IC-58S-047I 

Chain of Iron or Steel From Japan; 
Revocation of Countervailing Duty 
Order 

AGENCY: International Trade 
Administration/Import Administration. 
Commerce. 

action: Notice of revocation of 
countervailing duty order. 

summary: As a result of a request by 
the Government of Japan, the 
Internationa) Trade Commission began 
an investigation under section 104(b) of 
the Trade Agreements Act of 1979 
regarding chain of iron or steel from 
Japan. Because of the withdrawal of the 
petition, the International Trade 
Commission terminated its 
investigation. Termination has the same 
effect as a determination that no 
industry in the United States would be 
materially injured, or threatened with 
material injury, if the countervailing 
duty order were revoked. The 
Department of Commerce, consequently 
is revoking the counterv ailing duty 
order. All shipments of this merchandise 
entered, or withdrawn from warehouse, 
for consumption on or after November 
17.1982. shall be liquidated without 
regard to countervailing duties. 
EFFECTIVE OATE: May 6.1985. 

FOR FURTHER INFORMATION CONTACT: 

A1 Jemmott or Richard Moreland. Office 
of Compliance. International Trade 
Administration, U.S. Department of 
Commerce, Washington. DC 20230; 
telephone; (202) 377-2786. 
SUPPLEMENTARY INFORMATION: On 
August 24.1978. the Treasury 
Department published in the Federal 


Register a countervailing duty order on 
chain of iron or steel from Japan (43 FR 
37685). 

On November 17.1982. the 
International Trade Commission (“the 
ITC") notified the Department of 
Commerce ("the Department”) that the 
Japanese government hud requested an 
injury determination for this order under 
section 104(b) of the Trade Agreements 
Act of 1979 ("the TAA”). It was not 
necessary for the Department, upon 
notification from the ITC. to suspend 
liquidation of entries of the merchandise 
pursuant to that section of the TAA, 
since previous suspensions remained in 
effect. 

On February 17.1985. the ITC notified 
the Department of its termination of the 
investigation (50 FR 9139, March 6, 

1985), based on withdrawal of the 
petition by the National Association of 
Chain Manufacturers. This termination 
has the same effect as a determination 
that an industry in the United States 
would not be materially injured, or 
threatened with material injury, nor 
would the establishment of such an 
industry be materially retarded, by 
reason of imports of chain of iron or 
steel from Japan if the countervailing 
duty order were revoked. As a result, 
the Department is revoking the 
countervailing duty order concerning 
chain of iron or steel from Japan with 
respect to all merchandise entered, or 
withdrawn from warehouse, for 
consumption on or after November 17, 
1982. the date the Department received 
notification of the request for an injury 
determination. 

The Department will instruct the 
Customs Service to proceed with 
liquidation of all unliquidated entries of 
this merchandise entered, or withdrawn 
from warehouse, for consumption on or 
after November 17.1982, without regard 
to counterv ailing duties, and to refund 
any estimated countervailing duties 
collected with respect to these entries. 

This revocation and notice are in 
accordance with section 104(b)(4)(B) of 
the TAA (19 U.S.C. 1671 note). 

Dm led: April 29.1985. 

Alan F. Ifnlmer. 

Deputy Assistant Secretory', import 
Administration . 

(FR Doc. 85-10949 Filed 5-3-85; 8:45 am| 

BILLING COOC 3S10-OS-M 
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Short Supply Determinations on Steel 
Pipe and Tube; Request for Comments 

agency: International Trade 
Administration/Import Administration. 
Commerce. 

ACTION: Notice and request for 
comments. 

summary: The Department of 
Commerce hereby announces its review 
of requests for short supply 
determinations under Article 8 of the 
U.S.-EEC Pipe and Tube Arrangement 
with respect to double submerged arc 
welded pipe. API 5L grade B. without 
girth weld, in the following outside 
diameters and wall thicknesses: 

A. 2tr xI lZS" 

B. 2tr X 1.25<r 

C. 36- x 1.75 M 

D. 38" x Z* 

K 48" x 175“ 

F. 48" x 2 M 

EFFECTIVE date: Comments must be 
submitted no later than May 16,1985. 
AODRESS: Send all comments to Joseph 

A. Spetrini. Director. Office of 
Agreements Compliance. Import 
Administration. U.S. Department of 
Commerce. 14th and Constitution 
Avenue. NW., Washington. D.C. 20230. 
Room 3099. 

FOR FURTHER INFORMATION CONTACT: 

Nicholas C. Tolerico. Office of 
Agreements of Agreements Compliance, 
Import Administration, U.S. Department 
of Commerce, 14th and Constitution 
Avenue, NW., Washington. D.C. 20230, 
Room 3087B. (202) 377-4036. 
SUPPLEMENTARY INFORMATION: On 
January 10.1985. the United States (U.S.) 
and European Economic Community 
(EEC) concluded a clarification of the 
I*ipe and Tube Arrangement agreed to 
on October 21.1982. The January 10 
clarification providers in Article 8 that 
. . the U.S. shall accept exports of 
pipes and tubes in addition to those 
permitted under sections 1 and 2 where 
a shortage of supply is identified, Le., 
where the U.S. industry is unable to 
meet demand in the United States for a 
particular product" Under the terms of 

Article 8 the Department.shall 

make a decision under this section on 
the basis of abjective evidence from all 
relevant sources." 

We have received requests for 
acceptance under short supply 
provisions for the following products: 

Double submerged art: welded pipe. 

API 5l„ grade B. without girth weld, in 
the following outside diameters and 
wtdl thicknesses: 

A. 26" x 1.125*' 

B. 2fl" x 1 250 

C. 36 x 1 75" 


D 38 x 2** 

F. 48* * I 75’ 

F. 4ft* x 2 

Any party interested in commenting on 
these requests should send written 
comments as soon as possible, and no 
later than ten days following the 
publication of this notice. Comments 
should focus on the economic factors 
involved in granting or denying these 
requests. 

Commerce will maintain these 
requests and all comments in a public 
file. Anyone submitting business 
proprietary information should clearly 
so label the business proprietary portion 
of their submission and also submit with 
it a submission not containing such 
business proprietary information which 
con be placed in the public file. The 
public file will be maintained in the 
Central Records Unit, Import 
Administration. U S. Department of 
Commerce. Room B-099 at the above 
address. 

Alan F. Ilutmer. 

Ih'puty Assistant Secretary for Impart 
Administration. 

May 1. 1985. 

|FR Doc. 85-10959 Filed 5-3-85; 8:45 am| 

BALING CODE 3MO-OS-N 


tC-357-0021 

Wool From Argentina; Preliminary 
Results of Administrative Review of 
Countervailing Duty Order 

agency: International Trade 
Administration/Import Administration 
Commerce. 

action: Notice of preliminary results of 
administrative review* of countervailing 
duty order. 


summary: The Department of 
Commerce has conducted an 
administrative review of the 
countervailing duty order on wool from 
Aigentinn. The review covers the period 
July 1.1983. throygh June 30. 11*84. 

As o result of the review, the 
Department has preliminary determined 
the total bounty or grant for the period 
to be 6.98 percent ad valorem. Interested 
parties are invited to comment on these 
preliminary results. 

EFFECTIVE DATE: May 8, 1985. 

FOR FURTHER INFORMATION CONTACT: 

Sylvia Chadwick or tarenza Olivas. 
Office of Compliance International 
Trade Administration. U.S. Department 
of Commerce, Washington. D.C. 20230: 
telephone: (202) 377-2786. 


SUPPLEMENTARY INFORMATION: 

Background 

On April 24. 1984, the Department *>! 
Commerce ("the Department") 
published in the Federal Register (49 W 
17559) the final results of its last 
administrative review of the 
countervailing duly order on wool from 
Argentina (48 FR 14423, April 4, 1083) 
and announced its intent to condui t i}* 
next administrative review. As required 
by section 751 of the Tariff Act of 1930 
("the Tariff Act"), the Department h.ts 
now conducted that administrative 
review. 

Scope of the Review 

Imports covered by the review arc 
shipments of Argentine wool. Such 
merchandise is currently classifiable 
under items 306,3152, 306 3172. 306.3253. 
306.3273. 306,3354. and 9063374 of thp 
Tariff Schedules of the United State* 
Annotated. 

The review covers the period July l, 
1983. through June 30, 1384, and six 
programs: (1) Incentives for export:, frwm 
southern ports: (2) the rcembolso, a < nd 
rebate of taxes; (3) preferential pre¬ 
export financing; (4) multiple exchange 
rates; (5) government assistance to wool 
growers in Patagonia; and (6) finarn J 
reorganization aids. 

Analysis of Programs 

(I) Incentives for Exports From 
Southern Ports 

This program provides a payment fur 
goods shipped from the southern ports 
of Argentina. This payment is not a 
rebate of taxes but rather an inccntivi 
to promote economic development in the 
regions south of the Rio Colorado ami to 
develop the southern ports as the 
primary means of transportation from 
the southern regions of the country 

Under resolution M E. No. 88/83. 
effective from January 28.1983. through 
December 20,1983. the payments rangd 
from 8 to 11 percent of the f.o.b. price 
depending on the port used. Law 23.015/ 
83. effective December 21, 1983. chants 
the rates to between 8 percent and 13 
percent depending on the port used Th* 
law provided for a reduction of 1 
percentage point for all ports as of 
January 1.1984. 

The questionnaire response provided 
no information on the amount of exports 
from specific ports. Therefore, we usod 
information from the original 
investigation as best information for »he 
calculation of the total bounty or grant. 

In the original invusligation, we found 
that 93 percent of all wool shipped from 
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Argentina went through the port of 
Madryn. The original investigation also 
found that virtually all the remaining 
wool was shipped from Buenos Aires, a 
port not covered by this program. Based 
on this information, we preliminarily 
determine the total bounty or grant 
prov ided by this program during the 
review period to be 6.98 percent ad 
i ulorem. 

f2) Reembolso. a Cash Rebate of Taxes 

On May 5,1982. Resolution 437 
abolished the 5 percent reembolso for 
washed wool. There is no reembolso for 
wool in the grease, the only other 
merchandise included in the order. 
Therefore, we preliminarily determine 
the total benefit from this program 
during the review period to be zero. 

(J) Preferential Pre-export Financing 

Kxports of wool ineligible for this 
program. Therefore, we preliminarily 
determine that there was no benefit. 

HI Other Programs 

In the original investigation, the 
following programs were found to be 
te rminated or suspended. They have not 
been reinstated during the period of this 

review. 

A. Multiple exchange rates. 

n. Government assistance to wool 
growers in Patagonia. 

C. Financial reorganization aids. 

Preliminary Results of the Review 

As a result of our review, we 
preliminarily determine the total bounty 
or grant to be 6.98 percent ad valorem 
for the period of review. Accordingly, 
the Department intends to instruct the 
Customs Service to assess 
i ountervaiUng duties of 6.98 percent of 
the f.o.b. invoice price on any shipments 
exported on or after July 1,1983. and on 
or before June 30.1984. 

The Department intends to instruct 
the Customs Service to collect cosh 
deposits of estimated countervailing 
duties, as provided by section 751(a)(1) 
of the Tariff Act. of 6.98 percent of the 
entered value on all shipments of this 
merchandise entered, or withdrawn 
from warehouse, for consumption on or 
after the date of publication of the final 
results of this administrative review. 

This deposit requirement shall remain in 
effect until publication of the final 
results of the next administrative 
review. 

Interested parties may submit written 
comments on these preliminary results 
vvithin 30 days of the date of publication 
°f this notice and muy request 
disclosure and/or a hearing within 10 
days of the date of publication. Any 
hearing, if requested, will be held 45 


days after the date of publication or the 
first workday thereafter. Any request for 
an administrative protective order must 
be made no later than five days after the 
date of publication. The Department will 
publish the final results of this 
administrative review including the 
results of its analysis of issues raised in 
any such written comments or at a 
hearing. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and { 355.41 of the Commerce 
Regulations (19 CFR 355.41). 

Dated. April 29.1985. 

Alan F. Ilolmer. 

Deputy Assistant Secretary. Import 
Administration. 

|FR Doc 85-10958 Filed 5-3-85; 8:45 om| 

BILLING COOL JSIO-OS-M 


IC-471-5021 

Initiation of Countervailing Duty 
Investigation; Carbon Steel Wire Rod 
From Portugal 

agency: Import Administration. 
International Trade Administration. 
Commerce. 

action: Notice. 

summary: On the basis of a petition 
filed in proper form with the U.S. 
Department of Commerce, we are 
initiating a countervailing duty 
investigation to determine whether 
manufacturers, producers, or exporters 
in Portugal of carbon steel wire rod, as 
described in the "Scope of the 
Investigation" section of this notice, 
receive benefits which constitute 
subsidies within the meaning of the 
countervailing duty law. We are 
notifying the U.S. International Trade 
Commission (ITC) of this act so that it 
may determine whether imports of the 
subject merchandise from Portugal 
materially injure, or threaten material 
injury to. a U.S. industry. The ITC will 
make its preliminary determination on 
or before May 23.1985. If our 
investigation proceeds normally, we will 
make our preliminary determination on 
or before |uly 2,1985. 

EFFECTIVE DATE: May 6. 1985. 

FOR FURTHER INFORMATION CONTACT: 
Laura W r infrey or Mary Martin. Office of 
Investigations. Import Administration. 
International Trade Administration, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue, NW. 
Washington. D.C. 20230; telephone: (202) 
377-0160 or 377-3464. 


SUPPLEMENTARY INFORMATION: 

Petition 

On April 8.1985, we received o 
petition in proper form from Atlantic 
Steel Co.. Continental Steel Corp.. 
Georgetown Steel Corp., North Star 
Steel Texas. Inc., and Raritan River 
Steel Co. filed on behalf of the U.S. 
industry producing carbon steel wire 
rod. In compliance with the filing 
requirements of § 355.26 of the 
Commerce Regulations (19 CFR 355.26), 
the petition alleges tljat manufacturers, 
producers, or exporters in Portugal of 
carbon steel wire rod receive subsidies 
within the meaning of section 701 of the 
Tariff Act of 1930. as amended (the Act). 
Since Portugal is a "country under the 
Agreement" within the meaning of 
section 701(b) of the Act. Title VII of the 
Act applies to this investigation, and the 
ITC is required to determine whether 
imports of the subject merchandise from 
Portugal materially injure, or threaten 
material injury to. a U.S. industry. 

Initiation of Investigation 

Under section 702(c) of the Act. we 
must determine, within 20 days after a 
petition is filed, whether the petition 
sets forth the allegations necessary for 
the initiation of a countervailing duty 
investigation, and whether it contains 
information reasonably available to the 
petitioner supporting the allegations. We 
have examined the petition on carbon 
steel wire rod from Portugal, and we 
have found that the petition meets these 
requirements. Therefore, we arc 
initiating a countervailing duty 
investigation to determine whether 
manufacturers, producers, or exporters 
in Portugal of carbon steel wire rod, as 
described in the "Scope of the 
Investigation" section of this notice, 
receive subsidies. If our investigation 
proceeds normally, we will make our 
preliminary determination on or before 
July 2. 1985. 

Scope of Investigation 

The merchandise covered by this 
investigation is carbon steel wire rod, a 
coiled, semi-finished, hot-rolled carbon 
steel product of approximately round 
solid cross section, not under 0.20 inch 
nor over 0.74 inch in diameter, not 
tempered, not treated, not partly 
manufactured, and valued over 4 cents 
per pound. Wire rod is currently 
classifiable under item 607.17 of the 
Tariff Schedules of the United States 
(TSUS). 

Allegations of Subsidies 

The petition alleges that 
manufacturers, producers, or exporters 
in Portugal of carbon steel wire rod 
receive benefits under the following 
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programs which constitute subsidies. 

We are Initiating an investigation on the 
following allegations: 

• Export financing at preferential 
rotes. 

• Export tux incentives. 

• Integrated investment incentives 
system: 

—General regime 

—RegionnI/sectoral priority regime 
—Extraordinary regime of capital 
donations 

—Contractual regime for projects of high 
economic and social impact 
—subsidy regime for research and 
technical development 

• Domestic business incentives: 

—Ruling 316/78 (November 30.1978) 

—Decree 353-E/77 (August 29.1977) 
—Decree 24/77 (April 1.1977) 

Notification of fTC 

Section 702(d) of the Act requires us 
to notify the 1TC of this action, and to 
provide it with the information we used 
to arrive at this determination. We will 
notify the ITC and make available to it 
all nonprivileged and nonconftdential 
information in our files. We will also 
allow the ITC access to all privileged 
and confidential information in our files, 
provided it confirms in writing that it 
will not disclose such information, either 
publicly or under an administrative 
protective order, without the written 
consent of the Deputy Assistant 
Secretary for Import Administration. 

Preliminary Determination by ITC 

The ITC will determine by May 23, 
1985, whether there is a reasonable 
indication that imports of carbon steel 
wire rod from Portugal are causing 
material injury, or threaten material 
injury, to a l!.S. industry If Its 
determination is negative, this 
investigation will terminate; otherwise, 
it will proceed according to the statutory 
procedures. 

Alan F. Hotmer, 

Dvfjuty Assistant Secnftory far Import 
Administration . 

April 29. 1985 

IFR Doc. 85-10960 Filod .V3-8S: 8:45 am) 

siujhg cooc )»io-os-« 


IC-3C7-506) 

Initiation of Contervailing Duty 
Investigation; Carbon Steel Wire Rod 
From Venezuela 

agency: Import Administration, 
International Trade Administration. 
Commerce. 
action: Notice. 


summary: On the basis of a petition 
filed in proper from with the U.S. 
Department of Commerce, we arc 
initiating a countervailing duty 
investigation to determine whether 
manufacturers, producers, or exporters 
in Venezuela of carbon steel wire rod, 
as described in the M Scope of the 
Investigation" section of this notice, 
receive benefits which constitute 
subsidies within the meaning of the 
countervailing duty law. We ore 
notifying the U.S. International Trade 
Commission (ITC) of this action, so that 
it may determine whether imports of the 
subject merchandise from Venezuela 
materially injure, or threaten material 
injury to, a U.S. industry. The ITC will 
make its preliminary determination on 
or before May 23.1985. If our 
investigation proceeds normally, we will 
muke our preliminary determination on 
or before July 2,1985. 

EFFECTIVE DATE: May 8. 1985. 

FOR FURTHER INFORMATION CONTACT: 
Terry Link or Barbara Tillman, Office of 
Investigations. Import Administration, 
international Trade Administration. U.S. 
Department of Commerce, 14lh Street 
and Constitution Avenue. N.W., 
Washington. D.C. 20230: telephone: (202) 
377-0189 or 377-1785. 

SUPPLEMENTARY INFORMATION: 

Petitioo 

On April 8.1985, we received a 
petition in proper form from Atlantic 
Steel Co., Continental Steel Corp.. 
Georgetown Steel Corp., North Star 
Steel Texas. Inc., and Raritan River 
Steel Co. filed on behalf of the U.S. 
industry producing carbon steel wire 
rod. In compliance with the filing 
requirements of $ 355.20 of the 
Commerce Regulations (19 CR 355.26), 
the petition alleges that manufacturers, 
producers, or exporters in Venezuela of 
carbon steel wire rod receive subsidies 
within the meaning of section 701 of the 
Tariff Act of 193a as amended (the Act). 
Since Venezuela is a "country under the 
Agreement ’ within the meaning of 
section 701(b) of the Act. Title VII of the 
Act applies to this investigation, and the 
ITC is required to determine whether 
imports of the subject merchandise from 
Venezuela materially injure, or threaten 
material Injury to. a U.S. industry. 

Initiation of Investigation 

Under section 702(c) of the Act. we 
must determine, within 20 days after a 
petition is filed, whether the petition 
sets forth the allegations necessary for 
the initiation of a countervailing duty 
investigation, and whether it contains 
information reasonably available to the 
petitioner supporting the allegations. We 


have examined the petition on carbon 
steel wire rod from Venezuela, and we 
have found that the petition meets these 
requirements. Therefore, we are 
initiating a countervailing duty 
investigation to determine whether 
manufacturers, producers, or exporters 
in Venezuela of carbon steel wire rod, 
as described in the "Scope of the 
Investigation" section of this notice, 
receive subsidies. If our investigation 
proceeds normally, we will make our 
preliminary determination on or before 
July 2.1985. 

Scope of the Investigation 

The merchandise covered by this 
investigation is carbon steel wire rod, is 
a coiled semi-finished, hot-rolled carbon 
steel product of approximately round 
solid cross section, not under 0.20 inch 
in diameter, not tempered, not treated 
not partly manufactured, and valued 
over 4 cents per pound. Wire rod is 
currently classifiable under item 607.17 
of the Tariff Schedules of the United 
States (TSUS) 

Allegations of Subsidies 

The petition alleges that 
manufacturers, producers, or exporters 
in Venezuela of carbon steel wire rod 
receive benefits under the following 
programs which constitute subsidies. 
We are initiating an investigation on the 
following allegations: 

• Preferential Government l<oans. 

• Government Equity infusions. 

• Sales Tax Exemption. 

• Tax Contributions to Cover Debt 
Service Costs. 

• Export Subsidies: 

—Preferential Exchange Rates 
—Export Certificates for Credit Against 

Income Taxes 

Notification of ITC 

Section 702(d) of the Act requires us 
to notify the ITC of this action, and to 
provide it with the information we used 
to arrive at this determination. We will 
notify the ITC and make available to it 
a!! nonprivileged and nanconfidantial 
information in our files. Wc will also 
allow the ITC access to all privileged 
and confidential information in our files 
provided it confirms in writing that it 
will not disclose such information, either 
publicly or under an administrative 
protective order, without the written 
consent of the Deputy Assistant 
Secretary for Import Administration. 

Preliminary Determination by ITC 

The ITC will determine by May 23 
1985. whether there is a reasonable 
indication that imports of carbon steel 
wire rod from Venezuela are causing 
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material injury, or threaten material 
injury, to a United States industry. If its 
determination is negative, this 
investigation will terminate; otherwise, 
it will proceed according to the statutory 
procedures. 

Akin F. Hnlmer, 

Deputy Assistant Secretary for Import 
Administration* 

April 29, 1965. 

|FR Doc 85-10961 Filed 5-3-85; 8:46 am| 
MUNQ coot SltO-OS-ltf 


DEPARTMENT OF DEFENSE 

Office of the Secretary 

Defense Science Board 1985 Summer 
Study Panel on Practical Functional 
Performance Requirements; Meetings 

action: Notice of advisory committee 

meetings. 

summary: The Defense Science Board 
19B5 Summer Study Panel on Practical 
Functional Performance Requirements 
will meet in closed session on 28-29 
May and 19 June 1985 in Washington. 

D C. and 16 July 1985 in Sunnyvale. 
California. 

The mission of the Defense Science 
Board is to advise the Secretary of 
Defense and the Under Secretary of 
Defense for Research and F.ngineering 
on scientific and technical matters as 
they affect the perceived needs of the 
Department of Defense. At these 
meetings the Panel will receive 
classified briefings and hold classified 
discussions on performance 
requirements. 

In accordance with Section 10(d) of 
the Federal Advisory Committee Act, 

Pub L 92-463, as amended (5 U.S.C. 

App. II. (1982)). it has been determined 
that this DSB Panel meeting, concerns 
matters listed in 5 U.S.C. 552b(c) (1) 
(1982), and that accordingly this meeting 
will be closed to the public. 

P-ilrids H. Means, 

OSD Federal Register Liaison Officer, 
Department of Defense, 

May 1.1965. 

[FR Doc. 85-10954 Filed 5-3-85. 8.45 am) 
SHU*! COOC Mi0-01-41 


Defense Science Board Task Force on 
Special Operations; Meetings 

action: Notice of advisory committee 

meetings. 

summary: The Defense Science Board 
Task Force on Special Operations will 
meet in closed session on 29-30 May. 
24-25 June. 20-21 August, 9 September. 


and 29 October 1985 in the Pentagon. 
Arlington. Virginia. 

The mission of the Defense Science 
Board is to advise the Secretary of 
Defense and the Under Secretary of 
Defense for Research and Engineering 
on scientific and technical matters as 
they affect the perceived needs of the 
Department of Defense. At this meeting 
the Task Force will receive classified 
briefings and hold discussions about 
Special Operations. 

Id accordance with Section 10(d) of 
the Federal Advisory Committee Act. 
Pub. L 92-463. as amended (5 U.S.C 
App. U (1982)). it has been determined 
that this DSB Panel meeting concerns 
matters listed in 5 U.S.C. 552b(c) (1) 
(1982). and that accordingly this meeting 
will be closed to the public. 

Patricia H. Means, 

OSD Federal Register Liaison Officer, 
Department of Defense. 

May 1.1965. 

|FR Doc. 85-10953 Filed 5-3-65: 8:45 am) 
RILLING COOC 9010-0141 


Department of the Air Force 

Air Force Reserve Officer Training 
Corps Advisory Committee; Meeting 

April 10.1985. 

The Air Force Reserve Officer 
Training Corps Advisory Committee will 
meet on August 13th and 14th from 8:30 
o.m. to 4:00 p.m. and on August 15th 
from 8:00 to 11:30. a.m., at Air Training 
Command Headquarters. Building 905, 
Randolph Air Force Base (AFB), Texas 
78150-5000, 

Meeting is open to the public. 

The committee reviews the programs, 
policies and objectives of the Air Force 
Reserve Training Corps, recommends 
policies to the Commander. Air Training 
Command, and provides external views, 
advice, expertise, and influence on 
policy and operational matters. 

For further information, contact John 
D. Pickett. Jr.. AFROTC/XRX. Maxwell 
AFB AL 36112-6663, Telephone (205) 
293-7856. 

N'orits C Koritko. 

A ir Force Federal Register Unison Officer. 

[KR Doc. 85-10910 Fifed 5-3-85; 8:45 am| 

BILLING COOC M1O-01-N 


Department of the Army 

Army Science Board; Closed Meeting 

In accordance with Section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of ihc following Committee Meeting: 


Ni«me of the committee: Army Science 
Board (ASB). 

Dates of meeting: Tuesday. 21 May 1985 
Times of meeting: 0830-1700 hours 
(Closed). 

Place: TRW. Redondo Beach. California 
Agenda: The Army Science Board Ad Hoc 
Subgroup on US. Army Research and 
Technology Laboratories Effectiveness 
Review will meet in an F.xecutive Session to 
discuss the findings and conclusions as a 
result of the on site visits and to prepare 
materials for the final report. This meeting 
will be closed to the public in accordance 
with Section 552b(c) of Title 5. U.S.C. 
specifically subparagraph (1) thereof, and 
Title 5. U.S.C., Appendix 1. subsection 10(d). 
The classified and nonctassified matters to 
be discussed are so inextricably Intertwined 
so as to preclude opening any portion of the 
meeting. The ASB Administrative Officer, 
Sally Warner, may be contacted for further 
information at (202) 695-3039 or IW5-7040. 
Sally A. Warner, 

Administrative Officer. Army Science Board. 
(FR Doc. 85-10946 Filed 5-3-85; 8:45 am| 

BILLING COOC 


Army Science Board; Open Meeting 

In accordance wilh Section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L 92-463). announcement is made 
of the following Committee Meeting: 

Name of the committee: Army Science 
Board (ASB). 

Dates of meeting: Tuesday-Thursday, 21- 
23 May 1985. 

Times: 0900-1530 hours (Open) and 21-22 
May and (1900-1300 hours (Open) on 23 May. 

Place: Headquarters. U.S. Army Training 
and Doctrine Command (TRADOC). Fort 
Monroe, Virginia. 

Agenda: The Doctrine and Training 
Integration Subpanel of the Army Science 
Board 1985 Summer Study on Training and 
Training Technology—Applications for 
Airland Battle and Future Concepts/Army 21 
wit! meet for briefings and discussions on 
integrating Army and Air Force operational 
concepts and doctrine, and to identify 
elements of doctrine to be trained and 
methodologies to support the training. This 
meeting is open to the public Any Interested 
person may attend, appear before, or file 
statements with the committee at the time 
and in the manner permitted by the 
committee- The ASB Administrative Officer. 
Sally Warner, may be contacted for further 
information at (202) 093-3039/7048. 

Sally A. W'amer, 

Administrative Officer Army Science Board 
|FR Doc. 85-10947 Filed 5-3-85; 8:45 am) 

BILLING COOC SMO-OS-M 


Army Science Board; Closed Meeting 

In accordance with Section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463). announcement is made 
of the following Committee Meeting: 
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Ndnu of ihc committee: Army Science 
Board (ASH), 

Dates of meeting: Wednesday & Thursday. 
29 A 30 May 1985 

Time* of meeting: 0830-1700 hour* on both 
days (Closed). 

Place: U.S. Army Atmospheric Science* 
Laboratory (ASL), White Sands Missile 
Range. New Mexico. 

Agenda: The Army Science Board Ad Hoc 
Subgroup on U S. Army Atmospheric 
Sciences Laboratory (ASL) Effectiveness 
Review will meet for a follow-up visit of ASL 
The study purpose is to ensure the 
laboratory’s continued excellence by 
providing independent evaluation on 
problems and causes of deficiencies, if any. 
This meeting will be closed to the public in 
accordance with Section 552b(c) of Title 5, 
U.S.G. specifically subparagraph (1} thereof, 
and Title 5. U.S.C., Appendix 1. subsection 
10(d). The classified and nonclassified 
matters to be discussed are so inextricably 
intertwined so as to preclude opening any 
portion of the meeting. The ASB 
Administrative Officer. Sally Warner, may be 
contacted for further information at (202) B95- 
3039 or 095-7048 
Sally A. Warner. 

Administrative Officer, Army Scieitce Board. 

|FR Doc. 85-10948 Filed 5-3-85: 8 45 am] 

BILLING COOC 9710-4S-M 


DEPARTMENT OF EDUCATION 

Office of Elementary and Secondary 
Education 

Chapter 1, Education Consolidation 
and Improvement Act of 1981; Intent 
To Repay to the Massachusetts State 
Department of Education Funds 
Recovered as a Result of a Final Audit 
Determination (ACN: 01-30001) 

agency: Department of Education. 
ACTION: Notice of Intent to Award 
Grantback Funds. 

summary: Notice is given that, under 
section 456 of the General Education 
Provisions Act (GEPA). the U.S. 
Secretary of Education (Secretary) 
intends to repay under a grantback 
arrangement to the Massachusetts State 
Department of Education an amount 
equal (o 75 percent of the funds 
recovered by the U.S. Department of 
Education (Department) as a result of a 
final audit determination issued on 
March 17,1983 by the Assistant 
Secretary for Elementary and Secondary 
Education. This notice describes the 
State educational agency’s (SEA’s) plan, 
submitted on behalf of the Boston Public 
Schools (LEA), for the use of the repaid 
funds and the terms and conditions 
under which the Secretary intends to 
make these funds available. 
date: All written comments must be 
received on or before June 5.1985. 


address: All written comments should 
be submitted to Dr. A. Bruce Gaarder, 
Director. Division of Program Support. 
Compensatory Education Programs. U.S. 
Department of Education, 400 Maryland 
Avenue. SW. (Room 3616, ROB-3). 
Washington. D.C. 20202. 

FOR FURTHER INFORMATION CONTACT: 

Dr. A. Bruce Gaarder. Telephone: (202) 
245-9846. 

SUPPLEMENTARY INFORMATION: 

A. Background 

On March 17.1983, the Assistant 
Secretary for Elementary and Secondary 
Education issued a final audit 
determination against the SEA. finding 
that the LEA had improperly spent 
$88,487 in funds provided under Title I of 
the Elementary and Secondary 
Education Act of 1965 (Title I). This final 
audit determination was based on an 
audit of the Title I program in the SEA 
during Fiscal Year 1982 conducted by 
the Department’s Office of Inspector 
General. 

The Assistant Secretary concluded in 
his final audit determination that 
although effective administrative 
practices prevailed in the LEA’s Title I 
program, an amount of $88,487 was 
expended improperly by the LEA. 

In particular, the Assistant Secretary 
determined that a total of $76,008 of 
Title I funds was used to provide Title I 
services for ineligible students. These 
services were provided in five private 
schools to 96 children who were 
ineligible because they did not reside in 
Title I project areas, as required by 34 
CFR 201.80 and 201.81 (1981). 

The Assistant Secretary also 
determined that the LEA had used 
$5,572 for unallowable costs for excess 
noninstructional duties. Specifically. 

Title I teachers and aides in 13 project 
schools had performed noninstructional 
duties in excess of the 10 percent 
allowed by 34 CFR 200.61 (1981) and 
section 134 of Title I (20 U.S.C. 2754). 

Finally, the Assistant Secretary 
concluded that $6,909 in Title I funds 
was expended for Title I teachers 
performing regular homeroom 
supervision and substitute teaching in 
non-Title I classes in violation of 34 CFR 
200.61(a)(3) (1981). 

The SEA submitted a check dated July 
29.1983 to the Department in the amount 
of $88,487 owed as a result of the final 
audit determination. 

B. Authority for Awarding a Grantback. 

Section 456(a) of GEPA (20 U.S.C. 
1234e(a)) provides that whenever the 
Secretary has recovered funds following 
a final audit determination with respect 
to an applicable program, the Secretary 


may consider those funds to be 
additional funds available to that 
program and may arrange to repay to 
the SEA or LEA affected by that 
determination an amount not to exceed 
75 percent of the recovered funds. The 
Secretary may enter into this 
’’grantback” arrangement if the 
Secretary determines that— 

(1) The practices and procedures of 
the SEA or LEA that resulted In the 
audit determination have been 
corrected, and that the SEA or LEA is in 
all other respects in compliance with the 
requirements of the applicable program: 

(2) The SEA has submitted to the 
Secretary a plan for the use of the funds 
to be awarded under the grantback 
arrangement which meets the 
requirements of the applicable program 
and. to the extent possible, benefits the 
population that was affected by the 
misexpenditures that resulted in the 
audit exception: and 

(3) The funds to be awarded under the 
grantback arrangement, if used in 
accordance with the SEA’s plan, would 
serve to achieve the purposes of the 

. program under which the funds were 
orginally granted. 

C Request for Repayment of Funds 
Awarded Under a Grantback 
Arrangement 

On January 31.1985, the SEA formally 
requested in writing repayment of 
$66,365 (75 percent of the $88,467 
returned to the Department as a result of 
the final audit determination) under a 
grantback arrangement. With its 
request the SEA provided assurances 
that the practices and procedures of the 
LEA that resulted in the final audit 
determination have been corrected and 
that the LEA is in all other respects in 
compliance with the requirements of the 
program. Also included with the SEA's 
request was a detailed budget prepared 
by LEA for the expenditure of the funds 
to be awarded under the grantback 
arrangemenL 

D. Plan for Use of Funds Awarded 
Under a Grantback Arrangement 

In accordance with section 456(a)(2) 
of GEPA. the SEA. in its January 31.1985 
request, submitted a plan on behalf of 
the LEA outlining the LEA’s intent to use 
the grantback funds to meet the special 
educational needs of educationally 
deprived children in programs 
administered under Chapter 1 of the 
Education Consolidation and 
Improvement Act of 1981 (Chapter 1). 

The final audit determination against 
the SEA resulted from improper 
expenditures of Title I funds. However, 
since Chapter 1 supersedes Title I, the 
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SEA's proposal reflects the requirements 
In Chapter 1—a program, similar to Title 
I, designed to serve educationally 
deprived children in low-income areas. 

The plan demonstrates that the LEA 
proposes to use the grantback funds to 
augment the regular Chapter 1 program 
during school year 1985-86. Two 
additional teachers will be hired to 
expand the Chapter 1 basic skills 
instructional programs so that a larger 
number of the eligible children can be 
served. Funds are also budgeted for 
materials and fixed charges. Services 
will be provided to students in grades 6 
through 12, and to the extent possible, to 
ihost* eligible children who were 
affected by the misexpenditures that 
resulted in the final audit determination. 

Equitable math and reading services 
will be provided with the grantback 
funds to eligible children in private 
schools* 

E. The Secretary's Determinations 

Based upon a thorough review of the 
SEA’s request for the repayment of 
funds under section 456 of CEP A. 
including the SEA’s discharge of its 
payment obligation to the Department in 
july 1983, the SEA's assurances 
described in Part C of this notice, and 
the SEA's plan and budget the 
Secretary makes the following 
determinations: 

(1J The LEA has corrected the 
practices and procedures that resulted 
in the final audit determination, and the 
LEA is in all other respects in 
compliance with the requirements of the 
Chapter 1 program; 

( 2 ) The SEA has submitted a plan on 
behalf of the LEA for the use of the 
funds to be awarded under the 
grantback arrangement that meets the 
requirements of the Chapter 1 program 
and. to the extent possible, benefits the 
children who were affected by the 
misexpenditures that resulted in the 
audit exception; and 

(3) The funds to be awarded under the 
grantback arrangement, if used in 
accordance with the SEA's plan, would 
serve to achieve the purposes of the 
Chapter 1 program. 

These determinations are based upon 
the best information available to the 
Secretary at the present time. If this 
^formation is not accurate or complete, 
the Secretary is not precluded from 
taking appropriate administrative 
action. 

L Notice of the Secretary’* Intent to 
Later Into a Grantback Arrangement 

Section 456(d) of GEPA requires, at 
least 30 days prior to entering into an 
arrangement to award funds under a 
Pantback. that the Secretary publish in 


the Federal Register a notice of his 
intent to do so, and the terms and 
conditions under which the payment 
will be made. 

In accordance with this requirement, 
notice is given that the Secretary 
intends to make available under a 
grantback arrangement to the SEA an 
amount of $66,365. which is 75 percent of 
the funds the Department has recovered 
as a result of the Assistant Secretary’s 
final audit determination. The Secretary 
bases his intention to enter into a 
grantback arrangement under section 
456 of GEPA on his determinations 
outlined in Part E of this notice, and 
payment by the SEA of all funds owed 
to the Department as a result of the final 
audit determination. 

G. Terms and Conditions Under Which 
Payment Under the Grantback 
Arrangement Will Be Made 

Section 456(b) of GEPA provides that 
any payments made under a grantback 
arrangement shall be subject to the 
terms and conditions that the Secretary 
deems necessary to accomplish the 
purposes of the affected program. The 
SEA agrees to comply with the following 
terms and conditions under which 
payment under the grantback 
arrangement will be made: 

(1) The SEA will spend the funds 
awarded under the grantback in 
accordance with— 

(a) All applicable statutory and 
regulatory requirements; 

(b) The plan that the SEA submitted 
and any amendments to that plan that 
are approved by the Secretary; and 

(c) The budget that was submitted 
with the plan and any amendments to 
the budget that are approved by the 
Secretary. 

(2) In accordance with section 456(c) 
of GEPA and the SEA’s plan, all funds 
received under the grantback 
arrangement will be expended by )une 
30.1988. 

(3) *The SEA. on behalf of the LEA. 
must submit not later than January 1. 
1987, a report to the Secretary which 
indicates that the funds awarded under 
the grantback have been spent in 
accordance with the SEA's proposed 
plan and approved budget. 

(4) Separate accounting records must 
be maintained documenting the 
expenditures of funds awarded under 
the grantback arrangement. 

Invitation to Comment 

The Secretary Invites public 
comments on this notice of intent to 
award funds under a grantback 
arrangement to the Massachusetts SEA 
on behalf of the Boston Public Schools. 
Interested persons may send written 


comments to Dr. A. Bruce Gaarder at the 
address at the beginning of this notice. 
All comments must be received on or 
before June 5,1985. 

(Catalog of Federal Domestic Assistance No. 
84.010—Educationally Deprived Children— 
Local Educational Agencies) 

Dated May 1.1985. 

William J. Bennett, 

Secretary r of Education . 

|FR Doc. 85-10933 Filed 5-3-85: 8 45 am] 

04LLMG COOf 4000-01-M 


DEPARTMENT OF ENERGY 

Economic Regulatory Administration 

I ERA Docfcet No. 8S-C3-NGI 

Dome Petroleum Corp.; Order Granting 
Authorization To Import Natural Gas 

agency: Economic Regulatory 
Administration. 

action: Notice of Issuance of opinion 
and order. 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) gives notice that on 
April 29.1985. the ERA Administrator 
issued an Opinion and Order granting 
Dome Petroleum Corporation (Dome 
Corp.) authority to import natural gas for 
resale to St. Regis Corporation (St. 

Regis). The approval authorizes Dome to 
import up to 3.300 Mcf of natural gas per 
day and up to 1 Bcf per year from Dome 
Petroleum Limited of Calgary. Alberta, 
Canada, for a two-year period beginning 
on the date of first delivery. The initial 
price of natural gas delivered to St. 

Regis will be $4.00 (U.S.) per MMBtu. 
subject to monthly adjustment; the price 
at the border will be $3.20 (U.S.) per 
MMBtu. The imported gas is intended lo 
displace No. 6 fuel oil at St. Regis’ 
Tacoma. Washington, pulp and paper 
milL 

The text of the Opinion and Order 
follows: 

FOR FURTHER INFORMATION CONTACT: 

Robert McCann (Natural Gas Division. 
Office of the Fuels Programs), 
Economic Regulatory Administration. 
Forrestal Building. Room CA-007. 

1000 Independence Avenue SW- 
Washington. D.C. 20585 (202) 252- 
6600. 

Diane Stubbs (Office of General 
Counsel. Natural Gas and Mineral 
Leasing), U.S. Department of Energy, 
Forrestal Building. Room 6E-042,1000 
Independence Avenue. SW.. 
Washington. D.C. 20585 (202) 252- 
6667. 
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Issued in Washington. D C. on April 30. 
1985. 

fames W. Workman, 

Director, Office of Fuels Program Economic 
Regulatory Administration 

United States of America, Department of 
Energy, Economic Regulatory 
Administration 

(ERA Docket No. 85-Q3-NG; DOE/ERA 
Opinion and Order No. 78] 

Dome Petroleum Corp,; Order Granting 
Authorization To Import Natural Gas 
From Canada and Granting Intervention 
April 29.1985. 

I. Background 

On January 16,1985, Dome Petroleum 
Corporation (Dome Corp.) filed an 
application with the Economic 
Regulatory Administration (ERA) of the 
Department of Energy (DOE) for 
authorization to import up to 3.300 Mcf 
per day and up to 1 Bcf per year of 
Canadian natural ga 9 from Dome 
Petroleum Limited (Dome Ltd.). The 
applicant is a wholly-owned U.S. 
subsidiary of Dome Ltd., a Canadian 
natural gas producer and corporation. 
Under the import proposal, Dome Corp. 
would purchase the gas for resale to St. 
Regia Corporation (St Regis) over a 
period of two years commencing on the 
date of first delivery. The imported gas 
is intended to displace No. 6 fuel oil 
used at St. Regis' Tacoma. Washington, 
pulp and paper mill. 

The imported volumes would enter the 
U.S. at a point near Sumas, Washington, 
by means of existing pipeline facilities 
owned and operated by Northwest 
Pipeline Corporation (Northwest). 
Northwest would then transport the gas 
to the distribution facilities of 
Washington Natural Gas Company 
(Washington Natural), which would 
complete ultimate delivery to St. Regis' 
facility. According to the application, no 
new facilities will be required to 
implement the proposed import. Dome 
Corp. indicates that it is currently 
negotiating with Northwest and 
Washington Natural for transportation 
services. 

The gas purchase contract executed 
by St. Regis and Dome Ltd. on October 
17.1984. entitles St. Regis to purchase up 
to the maximum daily and annual 
volumes requested for authorization but 
imposes no minimum purchase 
obligation or take-or-pay requirement. 
Deliveries will be on a "reasonable 
efforts" basis by Dome Ltd., as 
requested by St Regis in monthly 
volume nominations. Dome Corp. has 
indicated that an agreement assigning 
this contract to it currently is being 
prepared, as well as an import 


agreement between it and Dome Ltd. 
Both agreements will be submitted as 
supplementary filings upon execution. 

Under the purchase agreement, the 
price Dome Ltd. would be paid for the 
gas at the international border will be 
the price charged by the applicant to St. 
Regis. Ies9 the sum of the distribution 
tariff of Washington Natural, included 
associated taxes, the transmission tariff 
of Northwest, and the margin to be 
retained by the applicant. Dome Corp. 
estimated the initial price paid at the 
border would be $3.20 (U.S.) per MMBtu. 
The initial delivered price to St. Regis 
under the purchase agreement would be 
$4.00 (U.S.) per MMBtu. The price St. 
Regis would pay for the gas would be 
adjusted on a monthly basis to reflect 
any fluctuation in the price of No. 6 high 
sulfur residual fuel oil in the Seattle- 
Tacoma area. 

In support of its application. Dome 
Corp. stated that the import 
arrangement it proposes would be 
competitive and not inconsistent with 
the public interest. The applicant 
maintained that it has negotiated an 
arrangement that is designed to serve a 
carefully and specifically defined 
incremental market at market-oriented 
and flexible price and volume terms. 
Therefore, it asserted that this import 
conforms with the DOFs gas import 
policy guidelines. 1 Dome Corp. further 
asserted that the purchase price for the 
gas would be sufficiently attractive to 
encourage St. Regis to convert from high 
sulfur fuel oil to cleaner burning natural 
gas with attendant positive impact upon 
the environment. 

II. Interventions and Comments 

A notice of the application was issued 
on February 6.1985.* * The notice invited 
protests and petitions to intervene, 
which were to be filed by March 18. 

1985. The ERA received one motion to 
intervene from Washington Natural, the 
aforementioned gas distribution 
company which serves customers in the 
State of Washington from supplies 
purchased mainly from Northwest. This 
order grants intervention to Washington 
Natural. 

Washington Natural does not 
expressly oppose the application but 
does express certain reservations 
regarding the proposal. Washington 
Natural's concern is that M [t)he Dome-St. 
Regis sole erodes Northwest's potential 
natural market base, and impedes its 
(Northwest's) ability to meet take and 
pay for requirements under its 
Westcoast [Transmission Company Ltd.) 
contract." Washington Natural contends 


1 49 FR 6684. February 22.1984. 

* 50 FR 6237. February 14,1985. 


that this would adversely affect it as a 
distribution customer of Northwest. 5 In 
order to mitigate this anticipated effect, 
Washington Natural requests that ERA 
condition any order approving the 
proposed import on a requirement that 
the volumes sold to St. Regis be credited 
against Northwest's annual obligations 
to purchase gas from Westcoast. 

Washington Natural also asserts that 
there have been no negotiations 
between Washington Natural and the 
applicant or Washington Natural and St. 
Regis concerning transportation of the 
St. Regis gas through Washington 
Natural's distribution facilities, and 
Washington Natural claims that it does 
not have any existing tariff for such 
service. Washington Natural also 
alleges that there are no negotiations 
pending between Northwest and the 
applicant for transportation from the 
border to the point of connection with 
Washington Natural's distribution 
systems, Washington Natural contends 
that after backing our taxes, the 
proposed border price of $3.20, and 
Northwest's proposed transportation 
charge from the $4.00 delivery price to 
St. Regis, a balance of only 33 cents per 
MMBtu remains, which falls far short of 
covering Washington Natural's fixed 
costs associated with such service. 

III. Decision 

Dome Corp.’s application has been 
evaluated in accordance with the 
Administrator’s authority to determine if 
the proposed import arrangement meets 
the public interest requirements of 
section 3 of the Natural Gas Act. Under 
section 3, an import is to be authorized 
unless there is a finding that it "will not 
be consistent with the public interest." 1 


• In the context. Washington Natural alto 
comment* an proceeding* pending before the 
Federal Energy Regulatory Commission (FERE} 
Northwest hat filed a general rate increase 
application (Docket No. RP8S-13~000) that include 
a special incentive rate. The rate filing would 
enable Northwest to transport gat. on an 
interruptible basis, on behalf of an end-user. local 
distribution company. Interstate pipeline company 
or intrastate pipeline. Washington Natural believes 
a proposed settlement of the case, if approved 
would enable it to compete with the price of No 6 
fuel oil and the tenders offered to St Regis by 
Dome Corp. tn addition. Washington Natural 
Indicates the KKRC staff recently took a position 
against the passthrough of the demand-commod >y 
pricing rates contained in Northwest s recently 
renegotiated contract with Westcoast. If the new 
rat# structure is not approved by the FERC. 
Washington Natural predicts further limitations on 
the ability of Northwest to price its gas 
competitively. 

* Footnote omitted. 

M5 U.S.C. 717b. 
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I The Administrator is guided by the 
DOF s policy relating to the regulation of 
natural gas imports. 6 Under these policy 
guidelines, the competitiveness of an 
import arrangement in the markets 
served is the primary consideration for 
meeting the public interest test. 

Washington Natural states it does not 
challenge the competitiveness of the 
applicant's import proposal but argues 
other factors warrant consideration in 
the public interest. However, its 
principal concern Is that the applicant 
proposes a sale to a market Northwest 
and Washington Natural would like to 
occupy. It is particularly concerned 
about the impact of the proposed sale on 
Northwest's take-or-pay obligations and 
the ramifications of this impact on its 
own operations. Washington Natural 
wants insulation from this competition, 
and to this end requests that the ERA 
impose restrictions on the Dome Corp. 
import arrangement. 

W f e understand Washington Natural's 
desire to protect and expand its market. 

| Nevertheless, the policy of this agency is 
to promote competition and not to limit 
it. Washington Natural and Northwest 
muM utilize the tools and options 
| available to them to adjust and respond 
to the market, rather than rely on 
government regulation for protection. 

I One of the options may be to negotiate 
with other affected parties concerning 
Northwest's and Westcoast's minimum 
tak» agreement. However, this 
I proceeding is not the appropriate place 
| for such negotiation to occur. We note, 
moreover, that there is no contractual 
relationship between this import 
arrangement and the Northwest- 
Westcoast arrangement. The intervenor 
i* requesting an adjustment for a take* 
or pay obligation in a commercial 
relationship to which the applicant and 
its supplier are not parties. The ERA 
itrongly encourages the parties to work 
out their concerns with each other 
rather than seek to have the government 
imposa a solution. The ERA will not 
impose such a condition on Dome Corp.. 
and Washington Natural’s request that 
such a condition be imposed is denied. 

The ERA does not have jurisdiction 
over the interstate transportation rates 
and tariff matters raised by the 
mtervenor. The appropriate place for 
Washington Natural to express its 
concerns is in presently pending or other 
relevant proceedings before the FERC. 7 
furthermore, the existence of firm 
transportation contracts is not germane 
to the decision of whether to approve an 
import authorization. 


* W tupra nolr 1 

1 TOtC Docket Not. RPBl-47-OCia RP85-1-1000, 
»nd RPS5-13-000 


The ERA finds that the applicant's 
arrangement fully comports with the 
public interest test. No one has 
challenged the competitiveness of the 
proposed import. The terms and 
conditions of the contract between 
Dome Ltd. and St. Regis (to be assigned 
to the applicant by Dome Ltd.) are 
flexible and provide assurance that the 
imported gas will remain competitive 
over the contract period. The volumes 
will be imported on a short-term basis 
and at a proposed rate competitive with 
the natural gas available to St. Regis 
and less expensive than the No. 6 fuel 
oil it currently uses. Deliveries will be 
on a reasonable efforts basis as 
requested by St. Regis in daily and 
annual volume nominations; there is no 
minimum purchase or take-or-pay 
obligation. Furthermore, the agreement 
permits the parties to adjust the initial 
purchase price of the gas on a monthly 
basis to reflect market conditions at the 
time. These and the other contract terms 
and conditions, taken together, 
demonstrate that the arrangement is 
flexible and that the gas will only be 
imported when it is fully competitive. 6 

Moreover, the gas import policy 
guidelines recognize that the need for an 
import is a function of competitiveness. 
Under the competitive arrangement 
described above, it is presumed that St. 
Regis will purchase the gas only to the 
extent it needs such volumes for its 
plant operations. The security of the 
import supply is not a major issue 
because the gus is to be purchased on a 
best-efforts, interruptible basis. 

After taking into consideration ail 
information in the record of this 
proceeding. 1 find the authorization 
requested by Dome Corp. is not 
inconsistent with the public interest and 
should be granted. 

Order 

For the reasons set forth above, 
pursuant to Section 3 of the Natural Gas 
Act. it is ordered that; 

A. Dome Petroleum Corporation 
(Dome Corp.) is authorized to import up 
to 3.3 MMcf per day and up to a 
maximum annual volume of 1 Bcf of 
Canadian natural gas for a two-year 
period beginning on the date of first 
delivery for resale to St. Regis 
Corporation in accordance with the 
pricing and other provisions established 


* Dccauft* the proposed importation of go* will 
uae existing pipeline facilities. DOE has determined 
that granting this Application dearly is not a Federal 
action significantly affecting the quality of tha 
human environment within the meaning of the 
National Environmental Policy Act (42 U.SC 4321. 
et §eq ) and therefore an environmental impact 
statement or environmental assessment is not 
required 


in the contract submitted as part of its 
application. 

B. Dome Corp. shall notify the ERA in 
writing of the date of first delivery 
within two weeks after deliveries begin. 

C. Dome Corp. shall file wilh the ERA 
in the month following each quarter, 
quarterly reports showing by month the 
quantities of gas imported and the 
average price on an MMBtu basis paid 
for such gas. 

D. The motion to intervene, as set 
forth in this opinion and order, is hereby 
granted, subject to the administrative 
procedures in 10 CFR Part 590, provided 
that participation of the intervenor shall 
be limited to matters affecting asserted 
rights and intersts specifically denied, 
and that the admission of such 
intervenor shall not be construed as 
recognition that it might be aggrieved 
because of any order issued in these 
proceedings. 

Issued in Washington. D C.. April 29.1965. 

Rayburn llanzlik. 

Administrator: Economic Regulatory 
Administration . 

[FR Doc. 85-10668 Filed 5-3-85; 8:45 om| 

BILLING COOC M 50-01-41 


(ERA Docket No. 84-20-NG1 

Southeastern Michigan Gas Co.; 
Natural Gas Imports 

agency: Economic Regulatory 
Administration, DOE. 
action: Notice of Issuance of Opinion 
and Order. 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) gives notice that on 
April 29.1985, the ERA issued an 
opinion and order approving 
Southeastern Michigan Gas Company's 
(Southeastern) application to import 
Canadian natural gas from Northridge 
Petroleum Marketing. Inc. The approval 
authorizes Southeastern to import at a 
price of $2.99 (U.S.) up to 20 MMcf per 
day of natural gas on a best-efforts, 
interruptible basis for a period 
beginning on the date of issuance, and 
ending February 28,1987. 

The text of the opinion and order 
follows. 

FOR FURTHER INFORMATION CONTACT: 

Clifford Tomaszewski (Natural Gas 
Division. Office of Fuels Programs). 
Economic Regulatory Administration, 
Forrcstal Building. Room CA-007. 

1000 Independence Avenue SW„ 
Washington. D C. 20585. (202) 252- 
9760. 

Diane Stubbs (Office of General 
Counsel. Natural Gas and Mineral 
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Leasing). Department of Energy, 
Forrestal Building, Room 8E-042.1000 
Independence Avenue SW., 
Washington, D.C. 20565. (202) 252- 
6667. 

Issued in Washington. D.C. on April 30. 
1965. 

fames W. Workman. 

Director, Off ice of Fuel* Programs, Economic 
Regulatory Administration. 

United States of America, Department of 
Energy, Economic Regulatory 
Administration 

(ERA Docket No 84-ZO-NG; DOE/ERA 
Opinion and Order No. 79| 

April 29.1985. 

Southeastern Michigan Gas Co.; Order 
Authorizing the importation of Natural 
Gcs from Canada 

I. Background 

On December 21.1984, Southeastern 
Michigan Gas Company (Southeastern) 
filed an application with the Economic 
Regulatory Administration (ERA) of the 
Department of Energy (DOE), pursuant 
to section 3 of the Natural Gas Act. for 
authorization to import up to 9 Bcf of 
Canadian gas over a two-year period 
that would begin on March 1.1985. and 
end on February 2a 1987. The gas would 
be purchased from Northridge Petroleum 
Marketing, Inc. (Northridge) on a best- 
efforts. interruptible basis pursuant to a 
gas purchase contract doted November 

7,1984. and a contract amendment filed 
April 1,1985. The contract would be 
extended automatically in two-year 
increments. 

Under the agreement, up to 20 MMcf 
of gas per day could be purchased with 
an annual limitation of 3 Bcf. Because 
the requested two-year authorization 
period IMar. 1.1985-Feb. 28.1987) 
overlaps three complete or partial 
contract years, 1 the applicant is seeking 
authorization of up to 9 Bcf, the total 
possible amount available to 
Southeastern under the contract during 
the authorization period. 

For the initial contract period ending 
November 1.1985, the price of the gas 
would be $2.99 (U.S.) per Mcf. Sixty 
days before the end of the initial 
contract year, Southeastern and 
Northridge would meet to redetermine 
the purchase price, taking into 
consideration the prevailing market 
conditions of alternative sources of 
supply available to Southeastern. The 
parties, by mutual agreement, may 


1 A contncl year m drfiiwtd •• t hr lZ-atooth 
period ending 4 t *00 a m. on November lal of any 
calender year. «*pt the initial period which will 
be lhr eight-month period atarting on March 1. tfS& 
and ending on November 1 . 19S& 


redetermine the purchase price at any 
other time in response to market 
conditions. 

Southeastern proposes to purchase 
the imported gas supplies for its general 
system supply for the benefit of all 
consumers receiving retail gas service in 
its service areas. It asserts that there is 
a need for the imported supplies to 
achieve the lowest reasonable cost of 
gas for consumers in its service areas, 
and to exert competitive pressure on its 
interstate domestic suppliers. 

The imported gas would be produced 
in Alberta. Canada, from fields owned 
or controlled by five natural gas 
producing companies (Calco Resources 
Ltd.. Lac Minerals Ltd., Paramount 
Resources Ltd., Signalta Resources Ltd., 
and Maynard Energy Inc.), or would be 
acquired by Northridge from such other 
sources within Canada as may be 
required from time to time. It is 
contemplated that Northridge would 
enter into agreements with NOVA, an 
Alberta Corporation, and TransCanada 
PipeIJnes Limited (TransCanada) for the 
transportation of the gas from points of 
production through existing facilities to 
a point of delivery on the international 
boundary near Emerson. Manitoba. 
Canada. Southeastern proposes to enter 
into agreements with Great Lakes Gas 
Transmission Company (Great Lakes) 
and ANR Pipeline Company (ANR) for 
the receipt and redelivery of the gas to 
Southeastern at a new delivery point 
under construction by ANR in Columbus 
Township. Michigan. The new delivery 
point in Columbus Township is already 
under construction for purposes 
unrelated to this import No final 
transportation agreements had been 
reached by the parties to the proposed 
arrangement at the time of filing. 

Southeastern and Northridge executed 
an amending agreement to the gas 
purchase contract on March 28.1985. 

The amending agreement, filed on April 

1.1985, as an amendment to 
Southeastern** pending application, 
modified the gas purchase contract (1) to 
lower the purchase price for the gas 
from $3.10 (U.S.J to $2J» (U S.) per Mii 
during the first contract year, (2) to 
expand Southeastern's ability to 
renegotiate price in response to murket 
conditions; and (3) to make contract 
termination an option at Southeastern's 
election, rather than automatic, in the 
event Southeastern loses its status as a 
Rate Schedule G-l customer of 
Panhandle. 

ft. Procedural History 

A notice of Southeastern's application 
was issued on January 11.1985.*The 


*50 FH 2711. January IS. I9S5. 


notice invited protests and motion to j 
intervene which were to be filed by 
February 19,1985. Motions to interveir 
were filed by Central Illinois Light 
Company (CILCO). Pan-Alberta Cat 
Limited (Pan-Albert3), and Panhanil* 
Eastern Pipeline Company (Panha vdk\ I 

CILCO. an Illinois electric and gas 
distributor who purchases 97 percent of 
its natural gas from Panhandle, 
supported Southeastern's application, 
Pan-Alberta, a Canadian supplier to 
Panhandle via Northwest Alaskan 
Pipeline Company (Northwest Alaskan) 
through the probuild portion of the 
Alaska Natural Gas Transportation 
System (ANCTS). Intervened In 
opposition to the application and stated 
that it has opposed the arrangemenr 
before the Canadian National Enet^y 
Board (NEB). Panhandle. Southeastern*! | 
primary gas supplier who purchases 
from both domestic sources and from 
Canada through the prebuild, opposed 
the application and requested additions] 
procedures, including a trial-type 
hearing, to determine the impact of the i 
proposed import on the public inter**?* 
and the adverse consequences to 
Panhandle's import arrangements, 
system operations, and Michigan 
consumers. 

On February 27,1985, Southeastern 
filed an answer in opposition to 
Panhandle's comments and request for 
additional procedures, and to Pan 
Alberta's motion to intervene. 

Because of the concerns raised by the 
parties and the request for addition.il 
procedures, a procedural order was 
issued on March 20,1985. which alio**! 
additional written comments to be 
submitted by March 29.1985. scheduled 
a conference at which oral presentations 
could be made on April 3,1988, and 
granted all motions to intervene. 

Additional written comments w ere 
submitted by Panhandle and 
Southeastern on March 29,1985 
Panhandle reiterated its requests for • 
full trial-type hearing and related 
proceedings to permit evidence to be 
submitted and addressed by Panhandle 

Panhandle and Southeastern 
participated in the conference on April 

3.1985. Pan-Alberta attended the 
conference but did not participate in th* 
proceeding. Both Panhandle and 
Southeastern made oral presentations. 
At the conference. Panhandle reiterated 
its request for a trial-type bearing. No 
new issues were raised in the additional 
written comments or at the conference 
Panhandle acknowledged being served 
with the amendment to the purchase 
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contract and expressed no concern over 

it ' 

III Decision 

Southeastern's application has been 
reviewed to determine if it conforms 
with section 3 of the Natural Gas Act. 
Under section 3. an import is to be 
authorized unless there has been a 
finding that the import "will not be 
consistent with the public interest." 4 In 
making this finding, the Administrator of 
the ERA is guided by the statement of 
prhicy issued by the DOE relating to the 
reflation of natural gas imports. 1 Under 
this policy, the competitiveness of an 
import arrangement in the markets 
served is the primary consideration for 
meeting the public interest test. 

During the course of this proceeding, 
the parties opposing the proposed 
import raised a number of issues, both 
as a basis for challenging the project's 
consistency with the public interest and 
as a basis for Panhandle's request for a 
trial type hearing. 

While professing that it is not adverse 
to competition, the major issue that 
Panhandle, and in part Pan-Alberta, 
raised is that previously approved long¬ 
term imports should not have to 
compete with short-term imports in the 
same market area. Panhandle is 
concerned that its sales to Southeastern 
wilt be displaced by the proposed 
import and it will then have to cut back 
its long-term supplies, including those 
from Pan-Alberta. Panhandle maintains 
that Southeastern is opportunistically 
taking advantage of a lower priced 
short-term import to displace its 
purchases from Panhandle, while at the 
same time continuing to rely on 
PanhandW as a long-term supply source. 
Panhandle feels that its other General 
Service customers may follow 
Southeastern's example and seek 
imports of their own to replace their 
purchases from Panhandle and the 
cumulative impact would result in a 
cutback of Panhandle's long-term supply 
sources.* * 

Southeastern responded to 
Panhandle’s allegations by stating that 
the "primary issue is not whether the 
Administration should avoid authorizing 
short-term imports of gas that is lower 
priced to protect long-term imports from 
competition, • • • Instead, we believe 
that ERA has often said that the primary 
issue is the competitiveness of the 
import. * * * Southeastern has shown 


* ! r »ntcripl of Proceeding* tit 39. Application of 
Michigan’* Cat Company. Apnl 3. 

'1SU.S.C.7I7U. 

«« FR OGM. February 22. 1964 
' Tr.intcripi at 23 


that the proposed import is competitive 
today, and it is competitive in the 
future. 7 

Southeastern has indicated that if the 
Northridge import were not available it 
would seek supplies from sources other 
than Panhandle, as long as those 
supplies were cheaper than Panhandle's 
incremental costs. Southeastern is 
determined to diversify its supplies, and 
to that extent Panhandle will lose the 
sales represented by the Northridge 
import, whether or not the import is 
approved by the ERA. 

The ERA concurs with Southeastern's 
response, that the competitiveness of the 
import is the prime concern. The policy 
of this agency is to promote competition, 
and the applicant's import brings new 
and positive competitive forces to its 
marketplace. Purchasers will avail 
themselves of short-term arrangements 
when they are competitive with 
available long-term arrangements. 
Panhandle has options available to it to 
meet competition, as do other pipelines. 
Panhandle has indicated that it is in fact 
pursuing an option to become more 
competitive. It "has begun a concerted 
effort to reduce its gas supply costs." • 

Panhandle alteged that tne proposed 
import will discourage Canadian 
suppliers from renegotiating existing 
contracts and negotiating new ones. 
However, the ERA is unpersuaded b f 
this argument. The Canadian 
government and gas industry are moving 
to correct price disparities that have 
existed for the past several years 
between U.S. and Candaian supplies 
serving U.S. markets. There has been no 
sign of reluctance by Canadian 
exporters to negotiate in response to 
competition, and it is unlikely that the 
competition from the Southeastern/ 
Northridge arrangement will change 
this. 

Panhandle claimed that, since neither 
Northridge nor Southeastern have firm 
transportation contracts in place, the 
import cannot be reliable. Southeastern 
responded that Panhandle had not 
explained how the lack of transportation 
contracts is relevant to a decision on 
whether the import is in the public 
interest. Further, it indicated that it 
expected to have transportation 
contracts in place by April 14.1985.* It 
is the ERA'S position that contracts for 
transportation of imported gas do not 
represent a relevant issue in deciding 
whether to approve import 
authorizations, since the ERA only 
authorizes the import of the gas and not 
the means of transporting that gas to 


f Transcript at 7. 

• Transcript at 22 

• Transcript at 33. 


market. Clearly, the gas will not How 
under any arrangement or authorization 
if all the supply and transportation 
contracts are not in place. 

Panhandle questioned the security of 
the import since there had been no 
showing that Northridge had entered 
into contracts to purchase the gas from 
the producers. Panhandle alleged that 
this lack of producer contracts makes 
the source of supply unreliable. 

The ERA has in past orders 10 
indicated that the security of the import 
supply is not a major issue when the gas 
is to be purchased on a short-term, best- 
efforts basis. Nothing that Panhandle 
has alleged leads the ERA to believe 
that this import it different from other 
short-term imports is has approved with 
regard to the issue of the security of 
supply. 

Panhandle has contended that there is 
no need for this import which it cannot 
meet. As set forth in the gas import 
policy statement, the question of the 
need for an import is a function of its 
competitiveness, and Panhandle has not 
challenged the competitiveness of the 
proposed import, nor demonstrated why 
some criteria other than competitiveness 
should be used to evaluate need in this 
case. 

Panhandle has indicated that because 
of this import and other purchases that 
Southeastern has made from suppliers 
other than Panhandle, Southeastern may 
lose its status as a General Service 
customer under Panhandle s interstate 
transportation tariff. This issue, to the 
extent it may have merit, is a matter for 
the Federal Energy Regulatory 
Commission rather than the ERA. 

Southeastern's import arrangement 
fully comports with the public interest 
test established in the DOE'S policy 
guidelines. The volumes will be 
imported on a best-efforts, interruptible 
basis and the only take-or-pay 
obligation occurs in the event that the 
gas purchase contract is terminated 
when Southeastern has nominated 
volumes which Northridge has delivered 
to the intervening transporters. The 
flexibility of the import arrangement, 
along with the provisions for adjustment 
of the purchase price contained in the 
amended gas purchase contract ensure 
that the gas will only be imported when 


10 Set Northwest natural Go* Company. DOR/ 
KRA Opinion and Order No. 66. Utued December 
10 1904 11 KRA *70.577); Cascade Natural Go* 
Corporation. UOK/KRA Opinion and Order No 66. 
itsoed December 10. 1964 (1 KRA *70.576). 

Southwest Gas Corporation. DQK/KRA Opinion and 
Order No 69. ttsued Deccmtier 16.1964 (1 KRA 

*70,5611; and North wt Alaskan Pipeline Company, 
UOK/KRA Opinion and Order No 73. ittued 
February 26- 1966 (1 KRA *70.565). 
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the price is competitive in 
Southeastern’s markets. The pricing 
flexibility and the other contract terms 
and conditions, taken together, 
demonstrate that the import 
arrangement will be sufficiently flexible 
to allow Southeastern to respond to lts 
markets over the length of the contract. 

In its written submission of March 29. 
1985. and during the conference held on 
April 3.1985, Panhandle renewed its 
request for a full trial-type hearing and 
related proceedings. It alleged that the 
ERA had no basis in the present record 
for granting this import authorization. 
Further, it maintained that the issues of 
the lack of transportation contracts and 
reliability of supply were still in dispute. 
As stated above, the existence or lack of 
contracts for transportation or 
contracted producer gas reserves are not 
relevant to the approval of this import 
authorization. Instead, the 
competitiveness of the import is the 
prime concern, and Panhandle failed to 
challenge the competitiveness of 
Southeastern’s proposal. As Panhandle 
failed to demonstrate, in accordance 
with ERA’s procedural rules, that there 
are factual issues which are genuinely in 
dispute, relevant and material to the 
decision, and further failed to show that 
a trial-type hearing is necessary for a 
full and true disclosure of the facts. 
Panhandle’s request for a trial-type 
hearing is denied. 

After taking into consideration all of 
the information in the record of this 
proceeding. I find that the authorization 
requested by Southeastern is not 
inconsistent with the public interest and 
should be granted. 11 

Order 

For the reasons set forth above, 
pursuant to Section 3 of the Natural Gas 
Act. it is ordered that: 

A. Southeastern Michigan Gas 
Company is authorized to import up to 9 
Bcf of Canadian gas during the period 
beginning on the date of issuance, and 
ending February 20 1987. in accordance 
with the provisions of the contract 
between Soutneastem and Northridge 
submitted as a part of the application 
filed by Southeastern on December 21. 
1984. and amended on April 1.1985. 

B. Southeastern shall notify the F.RA 
in writing of the date of the first delivery 


• * Vh» Dw h«« ciftfmlnrd that beam** muting 
piprlitir (acililin will be umed rind no nrw 
conn true* k«n in brimt undrrlaVm opedffcaily f«»r this 
import granting application cfearfy it not a 
Kriirrnl <»t.lton oigaifkantty affecting thr quality of 
tbr Iranian rnvimnnran! within thr rmrarmt* of thn 
National F/mrunn.mtal Policy Act (42 U.S.C 4TO, 

« 7 ) and Ihrrrforr an environmental impact 
•falcmcnl or «*nvinwvmenta1 nocMtiiml hi not 
required. 


of gas authorized in ordering paragraph 
A within two weeks after deliveries 
begin. 

C. Southeastern shall file with the 
ERA in the month following each 
calendar quarter, quarterly reports 
showing, by month, the quantities of 
natural ga9 imported under this 
authorization, and the price paid for 
those volumes. 

U*ued in Washington. D.C., April 29.1985. 

Rayburn fUnxlik. 

Administrator. Economic Regulatory 
Administration. 

|FR Doc. 85-10889 Filed 5-3-85: &4S am) 

BIUJNO COW USOOI-U 


Federal Energy Regulatory 
Commission 

(Docket Nos ER85-445-000 et at.) 

Pennsylvania Power Co. et at.; Electric 
Rate and Corporate Regulation Filings 

Take notice that the following filings 
have been made with the Commission: 

1. Pennsylvania Power Company 

[Docket No. ER8S-445-000] 

April 29. 1985. 

Take notice that on April 19.1985. 
Pennsylvania Power Company (PPftL) 
tendered for filing proposed changes in 
its FPC Electric Service Tariffs Nos. 30. 
31. 32, 33 and 34 to the Pennsylvania 
boroughs of New Wilmington. Wampum. 
Zelienople, EUwood City and Grove 
City, respectively. The proposed 
changes would increase revenues from 
jurisdiction sales and service by 
$346,468 or 6.7 percent based on the 12- 
month period ending June 30.1985. This 
increase is composed of an increase in 
base rate test year revenues of $131,185 
effective March 15.1985 and an increase 
in the fuel adjustment charge test year 
revenues of $256,924 effective April 1. 
1985. In addition, three changes in the 
tax adjustment surcharge are included 
in the filing: (1) A decrease from 5.4 
percent to 5.22 effective January 1,1985: 
(2) an increase from 5.22 percent to 5 23 
percent effective March 15.1905: and (3) 
a decrease from 5.23 percent to 4.37 
percent effective April 1.1905. The net 
effect of these changes in the tax 
surcharge results in a decrease in lest 
year revenues of S41.642. 

PPftL states that the five municipal 
resale customers served by PPftL 
entered into settlement agreements 
effective as of September 1,1984. These 
agreements provided that these 
customers will be charged applicable 
retail rates as may be in effect during 
the seven-year terms of the agreements. 
Changes in rates were agreed to become 


effective as of these customers 
simultaneously with changes appro ir«-tj 
by the PPUC These settlement 
agreements were approved by the 
Federal Energy' Regulatory Commission 
through a Secretarial letter dated 
December 14.1984 in Docket Nos. ER77- 
007 and ER81-779-000. Waivers of 
certain filing requirements have been 
requested to implement the rate channel 
in accordance with the settlement 
agreements. 

Copies of the filing were served upon 
PPftL's jurisdictional customers and the 
Pennsylvania Public Utility Commission. 

Comment date: May 13,1985. in 
accordance with Standard Paragraph E 
at the end of this notice. 

2. New York Electric ft Gas Corporation 
| Docket No, ER85-428-000) 

April 28,1965. 

Take notice that on April 1,1885. New 
York State Electric ft Gas Corporation 
(NYSEG) submitted for filing a 
Certificate of Concurrence for the rate 
schedule and supplements listed below: 

An agreement dated December 1, 
1970 designated as Niagara Mohawk 
Power Corporation Rate Schedule FERC 
No. 97 and the supplements thereto: 

Supplement No 1 dated July 24. 1978 
Supplement No, 2 and Supplement No 1 to 
Supplement dated January 8 19B2 
Supplement No. 3 dated May 8.1982 
Supplement No. 4 dated October 28.1963 

Comment date: May 7.1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 

3. Puget Sound Power ft Light Company 

(Docket No. ER85-444-O00) 

April 29.1985. 

Take notice that on April 19.1985. 
Puget Sound Power ft Light Company 
(Puget) tendered for filing Notices of 
Termination of Puget's Rate Schedule 
Nos. 23 and 24. such schedules having 
terminated by their own terms. 

Copies of this filing were served upon 
the Bonneville Power Administration 
and the Western Area Power 
Administration. 

Comment date: May 13. 1985. in 
accordance with Standard Paragraph E 
at the end of this notice. 

4. Florida Power ft Light Corporation 

(Dockt*t No EKft5-43fl-000| 

April 20 1985, 

Take notice that oq April 15.1985, 
Florida Power ft Light Company (FPftl j. 
tendered for filing a document entitled 
Amendment Number Three to 
Agreement to Provide Specified 
Transmission Service Between Florida 
Power ft Light Company and City of 


l Ti 
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Till ‘Hassee. Florida (Rate Schedule 
tfERC No. 47). 

I FPftL states that under Amendment 
Number Three, FPAL will transmit 
poweir and energy for the City of 
Tallahassee as is required in the 
snplt mentation of its interchange 
agreement with Jacksonville Electric 
Authority. 

FP&L requests waiver of the 
Commission's regulations be granted 
ami that the proposed Amendment be 
math- effective immediately. 

Copies of this failing were served on 
the Electric Department. City of 
Tslhthassee. Florida. 

Comment data: May 9.1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 

5. Illinois Power Company 
[Docket No. ER85-443-000| 

April 29. 1985. 

Take notice that on April 18.1985, 
Illinois Power Company (Illinois Power) 
tendered for filing proposed Amendment 
No. 9, dated April 9,1965. to tho 
Interchange Agreement, dated March 15. 
1973. between lowadllinois Gas and 
Electric Company (UGE) and Illinois 
Power. 

Illinois Power indicates that this filing 
is made for the principal purpose of 
incorporating language for Third-Party 
Purchase A Resale Transactions, 
pursuant to FERC Order No. 84. into 
various related and restated schedules 
which otherwise do not reflect rate 
increases. 

Illinois Power requests an effective 
date of July 1,1985. 

Copies of this filing has been served 
upon IIGE. the Illinois Commerce 
Commission, and the Iowa State 
Commerce Commission. 

Comment date : May 13,1965, in 
accordance with Standard Paragraph E 
at the end of this notice. 

Standard Paragraph: 

E- Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. NEm Washington. 

D C 20428, in accordance with Rules 211 
*md 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date Protests will lie 
considered by the Commission in 
determining the appropriate action to be 
takun. but will not serve to make 
Protestants parties to the proceeding. 

Any person wishing to become a party 
muM file a motion to intervene. Copiers 
°* filing are on file with the 


Commission and are available for public 
inspection. 

Kenneth F. Ptumb. 

Secretary. 

|FR Doc. 85-10955 Filed 5-3-85; 845 am) 

eaufto coot artr-ovoi 


lOocket No. E185-25-000 J 

Applied Energy Services, Inc. v. 
Oklahoma Corporation Commisson; 
Extension of Time 

April 3a 1985. 

On April 29,1985. the Oklahoma 
Corporation Commission (OCC) bled a 
motion requesting an extension of ten 
days to and including May 9.1965, for 
the filing of answers, protests, and 
additional interventions in this 
proceeding. It states that Applied Energy 
Services, Inc. (AES) does not consent to 
the extension, it further states that 
counsel for Oklahoma Gas and Electric 
Corp. and Public Service Company of 
Oklahoma, who have filed petitions to 
intervene, do not oppose the extension 
and that counsel for Smith 
Cogeneration, Inc., who has also filed a 
petition to intervene, takes no position 
with respect to the motion. 

The National Association of 
Regulatory Utility Commissioners 
(NARUC) filed a motion to Intervene 
and requests that NARUC be permitted 
to file an answer to the complaint when 
the OCCs answer Is due. International 
Paper Company, Stone Container 
Corporation, Potlatch Corporation. 
Simpson Paper Company. Hatnmerville 
Paper Company, Federal Paper Board, 
Inc.. Hollingsworth and Use Company. 
U.S. Energy Corp., and Ultrapower, Inc. 
also filed motions to intervene. They 
note they intend to file further comments 
in several days, but do not request an 
extension of time. 

In view of the importance of the 
question raised by the complaint, the 
importance of the views of the OCC and 
other Commissions who wish to 
participate in this proceeding, and the 
fact that some parties indicate they 
intend to file comments in a few days, 
an extension of time, for filing answers, 
protests and interventions is granted for 
seven days to and including May 6,1985. 
The full ten day extension requested 
will not be granted because of the 60 
day time petriod provided in section 
210(h) of the Public Utility Regulatory 
Policies Act. after which AES may bring 
an action in United States District Court. 
Moreover, in light of this provision, all 


answers to motions to intervene shall be 
filed by May 13.1985. 

Kenneth F. Plumb. 

Secretory. 

|FR Doc 85-10910 Filed 5-3-85; 645 *m| 

BILLING COOS t7l7-OV-M 


I Docket Nos. CP80-209-005, st stj 

ANR Pipeline Company et a!; Natural 
Gas Certificate Filings 

Take notice that the following filings 
have been made with the Commission: 

1. ANR Pipeline Company 

(Docket No. CP80-209-005I 

Take notice that on April 16,1985, 
ANR Pipeline Company (ANR), 500 
Renaissance Center. Detroit, Michigan 
48243. filed in Docket No. CP80-209-4W5, 
a petition to amend the order issued 
August 21,1981. in Docket Nos. CP8D- 
209-000, et ai, pursuant to Section 7(c) 
of the Natural Gas Act so as to 
authorise a new delivery point in 
addition to those already specified in 
the August 21.1981, order, all as more 
fully set forth in the amendment which 
is on file with the Commission and open 
to public inspection. 

It is stated that the order of August 21, 
1981, authorised, inter alio, ANR to 
transport and deliver gas on behalf ul 
Northern Natural Gas Company. 

Division of InterNorth, Inc. (Northern). 
The two delivery points authorized by 
the order were the proposed 
interconnection between ANR and 
Northern in Kiowa County. Kansas, and 
the existing interconnection between 
and ANR and United Gas Pipe Line In 
St. Mary Parish. Louisiana. 

It is explained that Northern and 
Texas Eastern Transmission 
Corporation (Texas Eastern) have 
entered into a contract whereby 
Northern would sell gas to Texas 
Eastern for system supply. 1 ANR states 
I hat a proposed delivery point for this 
sale would be the existing 
interconnection between ANR and 
Texas Eastern in St. Landry Parish. 
Louisiana (St. Landry). ANR herein 
requests amendment of the order of 
August 21.1981. pursuant to a December 
12,1984, amendment to the agreement 
between ANR and Northern so as to 
allow ANR to deliver Northern's gas to 
Texas Eastern at the St. Landry 
interconnection. 

Comment date: May 20.1985. in 
accordance with the first subparagraph 


' An •ppbr«lon for authorization lo nwVr tin* 
•air if prm'tng in Docket No. CPSS-im-OOO 
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of Standard Paragraph F at the end of 
this notice. 

2. International Paper Company 

(Docket No. CP81-323-0011 
April 30.1985. 

Take notice that on April 4,1985, 
International Paper Company (IPCOJ, 
International Paper Plaza, 77 West 45th 
Street, New York, New York 10038, filed 
in Docket No. CP81-323-001 a petition to 
amend the order issued November 28, 
1982, in Docket No. CP81-323-000 
pursuant to Section 7(c) of the Natural 
Gas Act to increase the transportation 
from 600 Mcf of natural gas per day up 
to 2.510 Mcf of natural gas per day 
through its Springhill pipeline, all as 
more fully set forth in the petition to 
amend which is on file with the 
Commission and open to public 
inspection. 

1PCO states that it purchases gas at 
the wellhead in the Lake Erling Field, 
from Superior Oil Company, in 
LaFayette County. Arkansas, and 
transports this gas to Springhill. 

Webster Parish. Louisiana, for use as 
boiler fuel and space heating in its paper 
mill and chemical plant. By order issued 
November 28,1982. in Docket No. CP81- 
323-000, the Commission authorized 
IPCO to transport up to 600 Mcf of 
natural gas per day for such purposes. 

IPCO requests the Commission to 
amend its order of November 26,1982, 
by authorizing IPCO to increase the 
amount of gas it transports from a 
maximum of 600 Mcf of gas per day to a 
maximum of 2,510 Mcf of gas per day. It 
is stated that no new or additional 
facilities arc required for the 
transportation of gas, as requested, as 
the Springhill pipeline has a capacity in 
excess of 8,000 Mcf per day. 

Comment date: May 21, 1985, in 
accordance with the First subparagraph 
of Standard Paragraph F at the end of 
this notice. 

3. Northern Natural Gas Company 
Division of InterNortb. Inc. 

|Docket No. CP85-433-000) 

April 30.1985. 

Take notice that on April 12.1985. 
Northern Natural Gas Company, 

Division of InterNortb. Inc. (Applicant). 
2223 Dodge Street. Omaha. Nebraska 
68102, filed in Docket No. CP85-I33-000 
a request pursuant to Section 157.205 of 
the Regulations under the Natural Gas 
Act (18 CFR 157.205) for authorization to 
install and operate one small volume 
measurement station to accommodate 
natural gas deliveries to the community 
of Mayhew Lake, Minnestoa. through 
Peoples Natural Gas Company (Peoples) 
under the blanket certificate issued in 


Docket No. CP82—101-000 pursuant to 
Section 7 of the Natural Gas Act. all as 
more fully set forth in the request on file 
with the Commission and open to public 
inspection. 

Applicant proposes to construct and 
operate one small volume measurement 
station on its 12-inch Brainerd line in 
Benton County. Minnesota. Applicant 
states that the facilities would be used 
for the delivery of up to 44 Mcf of 
natural gas per day to Mayhew Lake 
through Peoples, the local distribution 
company, for residential and 
commercial uses. Applicant further 
states that the sale would be made 
under its Rate Schedule CD 1. Rate Zone 
B, Croup EF and that the required 
volumes would be served from the Firm 
entitlement designated by Peoples for 
delivery to Mora, Minnesota. It is 
indicated that the total estimated cost of 
the facilities would be $3.28a 

Comment date: June 14,1985. in 
accordance with Standard Paragraph G 
at the end of this notice. 

4. Northwest Central Pipeline 
Corporation 

[Docket No CP85-426-000) 

April 30,1985. 

Take notice that on April 10,1985, 
Northwest Central Pipeline Corporation 
(Northwest Central), P.O. Box 3288, 
Tulsa, Oklahoma 74101, filed in Docket 
No. CP85-426-000 a request pursuant to 
Section 157.205 of the Commission's 
Regulations under the Natural Gas Act 
(18 CFR 157.205) for authorization to 
construct and operate a new sales tap 
for the direct, interruptible sale of 
natural gas to H.S. Ausherman 
(Ausherman), in Reno County. Kansas, 
for use in irrigation operations under the 
certificate issued Docket Nos. CP82- 
479-000 and CP82-179-001 pursuant to 
Section 7 of the Natural Gas Act. all as 
more fully set forth in the request which 
is on Ole with the Commission and open 
to public inspection. 

Northwest Central proposes to tap its 
transmission pipeline in Reno County, 
Kansas, and construct measuring, 
regulating and appurtenant facilities for 
the direct interruptible sale of natural 
gas to Ausherman. Northwest Central 
estimates the cost of these facilities to 
be $8,030 which it proposes to pay for 
from available funds. 

Northwest Central states that the 
projected volume of delivery through 
this point is approximately 5,500 Mcf of 
gas annually and 132 Mcf on a peak day. 
Northwest Central states it would not 
need ot acquire any new gas supply to 
make this sale and that this sale would 
not have a detrimental effect on any of 
Northwest Central's existing customers. 


Northwest Central states it would 
change Mr. Ausherman $1.3330 per Mcf 
of natural gas delivered plus or minus 
such monthly adjustments made in 
accordance with the provisions of their 
gas sales contract. 

Comment date: June 14,1985. in 
accordance with Standard Paragraph G 
at the end of this notice. 

5. Mountain Fuel Resources, Inc. 

|Docket No. CP85-439-000) 

April 29. 1985. 

Take notice that on April 16,1985. 
Mountain Fuel Resources. Inc. 
(Applicant), 79 South State Street. Salt 
Lake City, Utah 84111, Filed in Docket 
No. CP85-439-000 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing it 
to operate in accordance with on 
amended gas transportation and 
exchange agreement between Colorado 
Interstate Gas Company (CIG) and 
Applicant, all as more fully set forth in 
the application which is on file with the 
Commission and open to public 
inspection. 

Applicant explains that on December 
8,1980, a gas transportation and 
exchange agreement (Agreement) was 
entered into between CIG and Mountain 
Fuel Supply Company (Mountain Fuel), 
Applicant's predecessor in interest to 
the agreement. It is stated that the 
agreement provides for concurrent 
deliveries of natural gas between the 
parties at speciFied points on their 
respective interstate transmission 
pipeline systems and limits deliveries to 
certain areas of interest in which gas 
supplies are owned or controlled by the 
parties. Applicant asserts that only gas 
from sources of supply which are within 
the specified areas of interest is 
exchanged and transported pursuant to 
the agreement. 

Applicant states that on December 3L 
1984, Applicant and CIG entered in to an 
amendment to the agreement to 
incorporate new sources of supply 
which lie outside the areas of interest 
originally speciFied in the agreement a ad 
to delete areas of interest that are no 
longer producing or have never 
produced natural gas. Applicant 
requests certificate authority to operate 
in accordance with the amended 
agreement. 

Comment dater. May 20.1985. in 
accordance with Standard Paragraph F 
at the end of this notice. 

Standard Paragraphs 

F. Any person desiring to be heard of 
make any protest with reference to said 
filing should on or before the comment 
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date file with the Federal Energy 
K< gulatory Commission, 825 North 
Capital Street, N.E., Washington. D.C. 
20*128* a motion to intervene or a protest 
in accordance with the requirements of 
th'* Commission's Rules of Practice and 
Procedure (18 CFR 385 211 and 385.214) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
Tiled with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this filing 
if no motion to intervene is tiled within 
the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
uim<*cesary for the applicant to appear 
or be represented at the hearing. 

C Any person or the Commission's 
•tuff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to Rule 214 of 
the Commission's Procedural Rules (18 
CFR 385.214) a motion to intervene or 
notice of intervention and pursuant to 
Section 157.205 of the Regulations under 
the Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
Hied within the time allowed therefor, 
the proposed activity shall be deemed to 
he authorized effective the day after the 
time allowed for riling a protest. If a 
protest is Tiled and not withdrawn 
within 30 days after the time allowed for 
fling a protest, the instant request shall 
he treated as an application for 
authorization pursuant to Section 7 of 
the Natural Gas Act. 

Kenrveih F. Plumb, 

Secrt'tary. 

W Doc. 85-10917 Filed 5-3-85: 845 am) 

•* UJ **0 COOt 1717-01-41 


(Docket Nos. CP84-441-003, and G-962- 
003) 

Tennessee Gas Pipeline Co., a Division 
of Tenneco Inc.; Amendment and 
Petition to Amend 

April 29.1985. 

Take notice that on April 17,1985. 
Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc. (Tennessee). 
P.O. Box 2511. Houston, Texas 77001, 
filed in Docket No. CP84-441-0Q3. a 
further amendment to its application 
filed in Docket No. CP84-441-000. 
pursuant to Sections 7(c) and 7(b) of the 
Natural Gas Act (NGA) so as (1) to 
reduce delivery obligations to Columbia 
Gas Transmission Corporation 
(Columbia) under Tennessee’s Rate 
Schedule CD-3 by 136.000 Mcf of gas per 
day. (2) to transfer 30,000 Mcf of gas per 
day from Tennessee's authorized sale* 
level to Columbia under Rate Schedule 
CD-3 to Rate Schedule CD-4, (3) to 
increase certificated sales obligations on 
a daily and on an annual basis for 
various customers of Tennessee. (4) to 
construct and operate facilities 
necessary to render the revised sales 
services, and (5) to revise sales delivery 
obligations to all customers from a Mcf 
basis to a dekatherm (dt) basis. 
Tennessee also filed on April 17.1985. in 
Docket No. G-962-003 a petition to 
amend the order issued on March 21, 
1985, in Docket No. G-962-000 pursuant 
to Section 7(c) of the NGA so as to 
authorize Tennessee to revise its Rate 
Schedule T-20 transportation service 
with Columbia to change a delivery 
point to Columbia. The proposals are 
more fully set forth in the petition to 
amend and amendment which are on 
file with the Commission and open to 
public inspection. 

In Docket No. CP84-441-003 
Tennessee proposes to increase the 
maximum daily quantities (MDQ), 
annual volume limitations (AVL). and 
delivery point daily volume limits (DVL) 
for various customers, and revise sales 
delivery obligations to alt customers 
from an Mcf basis to a dt basis, as 
detailed in Appendix A to this notice. 
Tennessee also requires abandonment 
authorization, effective February 1,1988, 
for a 136,000 Mcf per day or 139.400 dt 
equivalent of gas per day sales 
reductions to Columbia: and a transfer 
of 30.000 Mcf of gas per day (30.750 dt 
per day) from Tennessee's authorized 
sales level to Columbia under Rate 
Schedule CD-3 to Rate Schedule CD-4. 
Tennessee states that the sales delivery 
obligation revisions would result in a 
daily contractual delivery obligation of 
4.061.872 dt equivalent of gas and an 
annual sales delivery obligation of 


1.304.106.259 dt. Further. Tennessee 
states that the revised sales delivery 
obligations would require an additional 
18.000 000 Mcf of storage capacity 
together with 119.000 Mcf per day of 
withdrawal capability. Tennessee states 
that it has reached agreement with 
Consolidated Gas Transmission 
Corporation (Con Gas) for 12,000.0)0 dt 
equivalent of storage service and that it 
is currently negotiating for the 
remainder of the storage service 
required. 

To accomplish the revised sales 
delivery obligations. Tennessee alleges 
that approximately 260.000 Mcf per day 
of additional capacity on its pipeline 
system is required. As a result. 
Tennessee proposes to construct and 
operate approximately S194.960.000 in 
facilities detailed in Appendix B to this 
notice to expand its system capacity. 
Tennessee states in its amendment that 
the facilities originally proposed in 
Tennessee's Docket No. CP84-I41-000 
are entirely superseded by the facilities 
proposed in Docket No. CP64-441-002 
and those proposed herein. It is 
indicated that the proposed facilities 
would initially be financed with funds 
on hand, funds generated internally, and 
borrowings under revolving credit 
agreements or short-term financing 
which will be rolled in to permanent 
financing. 

Tennessee indicates in its amendment 
that the pending Niagara Interstate 
Pipeline System's (NIPS) proposals in 
Docket No. CP83-170-000 when 
authorized by the Commission, would 
provide Tennessee with approximately 
329,000 Mcf per day of new gas supplies 
at the border between Canada and the 
U.S. near Niagara Falls. New York. In 
the interim, prior to authorization of 
NIPS and construction of facilities 
proposed therein. Tennessee states that 
it contracted with Con Gas for the sales 
of not less than 80.000 dt equivalent per 
day and not more than 100,000 dt 
equivalent per day on a firm basis. 
Tennessee states that this gas supply 
would be available to it beginning on 
the in-service date of facilities proposed 
in this amended application at the 
interconnection hetween Tennessee and 
Con Gas near Morrisville. New York. 

In Docket No. G-962-003, Tennessee 
proposes a revision to Rate Schedule T— 
20 which would change on February 1, 
1986, Tennessee's current delivery point 
to Columbia from existing points of 
delivery in Tennessee’s northern rate 
zone to a point of interconnection with 
Columbia Gulf Transmission Company 
near Egan. Louisiana. As a result of this 
change in delivery point. Tennessee also 
proposes to revise its Rate Schedule T- 
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20 transportation charge to Columbia to 
take effect on February 1,1986. 
Tennessee proposes no other changes to 
its Rate Schedule T-20 transportation 
service. 

Tennessee states in its amendment 
that Exhibits G through G-2 (system 
flow diagrams). Exhibit II (gas supply 
data), and Exhibit 1 (market data) of its 
amendment would be submitted as 
supplements to the amendment when 
they become available. 


Any person desiring to be heard or to 
make any protest with reference to said 
amendment and petition to amend 
should on or before May 20.1985, file 
with the Federal Energy Regulatory 
Commission. Washington. D.C. 20426. a 
motion to intervene or a protest in 
accordance with the requirements of the 
Commissions Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 


considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestunts 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. All persons who 
have heretofore filed in Docket No. 
CP84-441-000 need not file again. 
Kenneth F. Plumb, 

Secretary . 


Appendix A—Tennessee Gas Pipeline Company Proposed AVL/MCQ Changes (Docket No CP84 441) 
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Appendix A- —Tennessee Gas Pipeline Company Proposed AVL/MCO Changes (Docket no. CP84 4U>— Continued 
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15.648 

2 117 585 



N«cboiatv<H# 


7,500 

6400 

1.611 

537 

1J819 

Berne. 





Salt ueti 










Grayson 

1.730 

51,000 

216.932 

18.615,000 

1.819 

21.500 

222.574 

7 847 500 

Hand .. 


6w*hi>*ri 

Straight Creek. 



Manfty . 






Rowan County 

3366 

1725 

3.060 

491.433 

189.787 

1.116900 

3 450 
1.539 
3,140 

503.719 

184.722 

1.146,100 

*450 

1.539 

Oh* 

Oftv* HM .... 

Tam <»aa.. 


***** Kentucky -. 



SoodevtNa . 







39.156 

7,436.300 

40.515 

7.814.771 


Total Central Zone. . 

OanvA* .- 

13.978 
6 862 
*778 
*807 

CembeQevAe . 















Greensb urg . . 





Muttony**.. 





8790 

1 arrester 











186456 

58128.099 

168024 

48287 716 


Eastern Zone 

OaOoi _ _ 

• 

9180 

1350.700 

18000 

4.525 000 


*<Xrt*a .. 1—m £ 

1 ana Brandt 








Salt Rock 







466.180 

170,155.700 

205.185 

74.692,525 



North Cetedo . . 

CNalaaton 












Breed Run—Cobb . .. 






Breed Run—Cornwel 

222.000 

1530 

•1090.000 

556.450 

227.550 

1 562 

83.055.750 
577 442 

227.550 

1,582 

Cu«t>ariand . 

San Roc* 

Tot* Eastern Zone . . .... . 


608.690 

255.094 650 

450.317 

163050.717 


Northern Zone 

<**** . 


93.800 

34737,000 

126.896 

48,316.675 



0-50 1 Emergency 

20.400 


















Ham Casa* 






K appal 





108,496 

UryonwBt . . 





Bradford Woods 
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Appcnoix A —Tennessee Gas Pipeline Company Pboposfo AVl/MCO Changes (Docket No CP84 441)—Continued 
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Appenocx A—Tennessee Gas Pipel?ne Company Proposed AVL/MCO Changes (Docket No. CP84 441)—Continued 


Zone and euefomer 


MCE at 14 73 p-ue 

Oekeiharms 

D*8v«ry pomt 

Ewnmg 

MOO 

Enstng AVL 

Proposed 

MOO 

Proposed AVL 

Proyceed 


Rew> 







w*erv *to 






Total No* Vo* tout_ .._ 


394.603 

139,663 180 

462.522 

157 322.710 


New Ingtond Zona 

|mv»w* ... . _ 


19 946 

5766650 

25572 

5602 965 



PHi$teid 

12.310 


Norm AUme 





10750 


Stock tsidge 





6 125 


GreenfmJ 





8.713 


%acbsaone 

60S 

93.91* | 

145.105 
23 784 605 

675 

194 000 

675 



135.999 

34.424 000 


Somrodgi. 

7 750 
4300 


Spencer ...... 






Canton 





3.450 


leommafeer 





7.100 


Uitr^Kn 





5700 

a 






16.200 

30.767 


A/Rngton 











16.500 







4,300 

14,321 













5.91 1 







3.050 

25.500 


Beve'fy Salem 











6.696 

Caifirwrf - ■■._ . - . ..... 


34.(40 

10.732.000 

40 000 

14600.000 


TewHfcurg 

40.000 







12 000 


Drecot^ 1 ^. . 





12.000 



&5306 

16.658 000 

64 155 

16.431.216 


Worcester 

54.400 







6000 


HopfctfVKyt . 





30 000 


Hudson 





11.000 

Concord_.__ T _ . 


5 441 

1.466056 

10.100 

2.345320 



; 500 







2400 

Cwnocbcul UgN 6 Power 


44.133 

10.465 779 

59400 

17.051.000 


Tomngton . 

5.135 


Wnafed 





2.500 







26.000 







12.000 


Oartty .. . _ 





15507 


Oanfeung . 





14 200 


Waihn^lord 





11700 


Stanford Emergency . .. 





Conoocttcut Nehrti 


36.794 

11.616.068 

37 78? 

11.929.702 



Oeeowtch. ......... 

11.300 


Putnam l e*e .. . . 





15,900 







25700 







10.100 


Btoomfwd _, . . .. 





5.000 







8700 

t*»8Y North ... ... ..... 


23.697 

5.49V800 

34.953 

7.667 500 


Nashua 

23.061 

16,000 


Manchester 











1.322 


Laconia. 





7,176 

5.226 







County.—. .. 


14.519 

4.100.200 

20.6 92 

5.467.790 


Wenham 

5000 


Esse* 





2.500 


Ha vert* 





20.000 

. „ . 

Fit fiber g . .. 

7.506 

83.921 

2.734715 

25723.808 

10.246 

2.799834 

35.922737 

10.246 

fairsie Slate 


127,391 



6.567 







46,000 


Eeat Lonqrnaedow 





40 000 


Lawrence . „ - * .. 





37.649 







25.000 

***** _ 

Hotyoto 

7.875 

36.178 

2.767,000 
10,674 700 

10700 

47.040 

3767875 

17.169.600 

10.200 




Wttflpofl 

15000 
30 000 


Bndgepcsl 






TrurrtxJ 





20.000 
27 550 
6750 


Pawtucket 

18.995 

5079 

6.11*800 
1.852.655 

*7 550 
6750 

8.575216 

1 342 MM 


Wasdwtd . 



T <*ai flew England Zone 


491.569 

139 300.441 

657 600 

187 051 359 


t onm System___ 


3.940.197 

•1.313,591 610 

4.061 672 

1.304 196 259 






°«Vlng North Penn Rale Schedule SO 4 service, the WUI syslar* AVt • t .319.060.410 Me! 
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Appendix B — Tennessee Gas Pipeline Company Cons roucnoN Cost Estimate 

(fVOpect Summary AVI/MOO FkMm) 


Sc^tJuie No and d —owp how 


Ur* 


T-30* tKHilinc KXip ♦tom Ml V ?<? . 06 *0 MW 241 M,wF*oo CovrXy N*. YM 

toOfr *om MLV ?MI 69 10 MW MC . If 4. CXfrtV> Cou*y N*w Yo* ._ 

4- 30* *op from MtV ?si , 3* *> Miv AS ***** County N*» Yort_ 

5- 30* m'-n* toog from MLV 2S3 to MlV 253 ♦ 40 iWiumd Gout*, N«w Vo* 

6~»* fcop from MW 254 to MW 254 * 4 1 County Now Yo* 

7-50 Ptpwun* loop from MW 259.42 to Ml v 259 . 9 2. Nampa*' County M«M*ctiuvjtn 

•-X loop Worn MW 281 « 10 8 lo Mt V 2*2 .60 MvnpOv. County. 

*-» pcwtow toco from MW ?*>4.3 0 to MW 2*5. StorcH* County. 

10- 30* PPM! loop irom Ml V 314 to MLV 314 *6 9. Potto* fog* CourM Nmn^m 

11- 30* Ptofemi loop truro MLv 315- 1A to MLV 31^ IA . AO Ttoga County _..._ 

12- JIT w***, loop from MlV 3it * 12 to MLV Jill. Bnutford County, PuminiM 
!3-»* pec** loop front MLV 320 ♦ 70 lo MtV 320*122, Sutojurftonna COtoVy. Prnr ^ aom 

lt-30’ ppeai* loop tom MLV 32» to MtV 3W . 1* So***ftcrvw mtl Wayr* -- 1 

TS-30 toop from MW 325 • 4 J to MW 326 ♦ *1 Sima County, Now j^ M y 

tt-00 ptottno loop tom Mi V 329 to Ml V 329 * SO Urngcn County. Nr* jowi_ 

17-Eng*'*/con*>'m*Of «l nation 249 SctxVa'* Courly Ntn Yorfr._ 

1§ Fngmo/conpr«a%o» *>v<,e «i tfafton 254 CotomtM Courtly Nc* Yort 
IV- £ngm*'cmnp'ow *fr*t.c« a* M*on 261, Marrpcton County. Maaaac^uvita 
20-Tuf*m.,co»np»*t** jOdtUar ai Habon 204 to c* to* tor County Ma*a*cNf*ptt» 

21^Tud»inr comprmw aiftJAiar at *UUm 767 Codify. M«*>acf<cwtn 

22- En^fr/ccmp'wwo* frafruo* ar action 3!* Porw Cferty. P<wYS-«ma__ 

23- Turt-no co^pr,«»vn. ***** at tfahnr, 315 Toga County, _ 

24- Turtw* ( comprra-K* **»nn a* ranon It 7. »adtnnj County. P^tr^y\ar«a 

25- TurtHna^ompmor totor «♦ *n 1 mn 37* ftowxa^ianra Cwr-ry. 

2A-rirtura, comp»Mao» «M*on at tfafcon 375. Svsmv County New Janay 

27-10 POcW rtplacMtMt, T omn * — Mamal, from wW 266A-10? to v*Mr 2504-103. LriCfife*! Goto*,. 
GomtoctcM 


QuwtMy 


4 hp - 

HP 
. HP 
HP . 
. HP 
H<» 
HP 
HP 
HP 
HP 

36*U10« W3» to «*• 2504-102. BortVw* County M*W 


to vaNa 2WA-103. H a m pPmt aro tto 


286 A- 1 QX NoHoN County Mm 


78—10* iK'^ne loop Adarna l*«<**. Yum 
MaaiarfhAefta 

23-T2 ppofew loop. NotNenpton Mlr«* Pom raM 2C0A101 1 

Hampavo Count*.* Maaaacftutorta 

30- 12' ptoatnt loop Blacatlena lateral, (ram **♦.* 206C-102.4B to 
MartachmaNi. 

31- r PtoCtna tapiscamam Sparcm OePvary, Bora waMe 764B 101 to vaNrv 2048 1Q2. Worcaalor CouMy 
MaaaacttoMtlx 

32- 10 ppa«na lotto Tacttburg lawral horn vaNa 268A-102 to atw 268A-KX3. WorcMtm County. 
MuuctXAoN 

B- 12 ' PPAW loop MavartMt laii rM Pom vaNa 770^302 to eaN# 2708-302 00 . Eaaar County. 
ilMtacNteto 

J4-10- (HtHno loop. Concord lifer* trom vMua 2708-105 to feN« 7706-1064 IS I H Mboro and MurrYnacti 
Counttok Ntfar HampMVa 

35-10 opolma mptonamant r*«**ng defemry. from ohm 2TOC-201 to trafra 270C-201 y 0 7. MnJdVwt 
County. Ma M oeHuaena 

»-24‘ CK»*»a loop S Oi fe to*** from v*va 270C lOt 1 » V 8 to vatm 270C-1O1 1« 80 MrfcJto 

m County Maw^uoau*. 

37-12* pponna loop. SmaferSalam tolar* from «** 270C-102«08 to rtfr* 2TOC-103 Em Counfy 


38-10 porfeto rapiacamanr. Ptoalwto dfeuary. from w*ua 258A-20t to tmMa 2S4A-2Q1 +0* 8afe*ww MUa 
County. Miiaactiqr-imk 

38-8* proton* mpiacarnant Nn*ad ochvory. from 
County, C o n aacbcm 

40-8* pymfrno eaptocamant WmatKato ovtrmrp frum «aNa 280A-201 to *v« 280^20Utl Hanpdan j Mia 
County Mittiffti itraa 


2S8A-20I to watoa 258A-20! *06 LAcAtoto Mia 


•* pp*na raptacmmt. Clnton Octomry from 268 A- 2 D 1 to tmMi 268^2014 3 . 8 . VYorcmtar Comty. Mia 

Ma*acHua»8« 


42-8- Ctottonp mptocrnmm. (Nmnilw Jaft^ry. from waV* 288A-301 to valua 286A-301 ♦ 22. Worca*4ar Mia 
County WmacNv 'n 

«3 - Mr-idy and/or 'npalca tNrtyonc? (Ji) ao&Ung mai* taott»o« » y * a m mda. to hondl* tncraoaod c*acniaa ! lot. 


Tot* duet 


1908 


Oearhaad -- _ 

AJtommoa tor tm<n uaad durmg conalnjcfron 

HatfrialGry taa 




lot 

Lot 

Lot- 


Tot* protect nor- 1fS6 


25 

45 

5.2 
40 
4 1 
50 

to 

74 

89 

80 

M3 
43 
18 0 
78 
SO 
3.000 
2.800 
2,000 
3.1*5 
1000 
2 000 
3000 
3.185 
3.500 
3500 
74 

80 

124 

09 

88 

70 

30 

151 

07 

7A 

18 

08 

0 8 j 

1.2 
38 
22 
I 


$(0060000 
578.222 23 

829.61638 
•71.750*00 
692.439 02 
646.00000 
833 00000 
926.918 «2 
611.014 49 
619.00000 
841.07600 
862 556 14 
841.277 76 
1.018.857 >0 
1,067.40000 
1.999 67 
2360 36 
2 554 50 
1.311 S3 
1271.00 
2938 50 
1 426 00 
1.51165 
1.10029 
1087 43 
365.610 81 

338.66667 

342 903 23 
817.777,78 
34SM628 
406 428.57 
481,000 00 
320.529 00 
757,142 86 
825 135 14 
566.25000 
*93333 33 
588133333 
40188807 
342.500 00 
458.818 18 


Total doAm 


11,67/000 
2602.000 
3274 000 
2667 000 
2.839 000 
4.240 008 
7 497 000 
6.874000 
4216000 
4,952.000 
7.109 000 
2849.000 
11.543000 
7.118 000 
5337 000 
5999,000 
6.609000 
1109,000 
4.151.000 
4.113.000 i 
1877 000 
4.279,000 . 
4.765.000 
3-851 000 
3.806 000 
2*33.000 

2 032 000 

4^52000 

656.000 

2968.000 

2.045 000 

1383.000 

4.040.000 

530000 

0.106.000 

930.000 

416000 

353.000 

482000 

1.23X000 

1 005,000 

6.749000 


8HBU003 W 


24,404 000 
7,404X0 

J79X0 


TMJB8C0C0 


|KR IJih:. B5-l0Ha) Tiled 5 - 345 ; 8;45 8 in| 

BALING COOC 6717-Of-M 


Office of Hearings and Appeals 

Implementation of Special Refund 
Procedures 

agency: Office of Heatings and 
Appeals. DOE. 

action: Notice of implementation of 
special refund procedures. 

summary: The Office of Hearings and 
Appeals of the Department of Energy 


announces the procedures for 
disbursement of S7.RT4.90 (plus accrued 
interest) obtained as the result of a 
Memorandum and Order issued to Glen 
Martin Helter by the United States 
District Court in Massachusetts. The 
funds will be available to customers 
who purchased motor gasoline from 
Heller during the period August 1.1979 
through December 1.1979. 
oate and address: Applications for 
refund of a portion of the Heller refund 
amount must be postmarked within 90 
days of publication of this notice in the 
Federal Register and should be 


addressed to: Heller Consent Order 
Refund Proceeding, Office of Hearings 
and Appeals. Department of Energy. 
1000 Independence Avenue, SW.. 
Washington* D.C. 20585. All applications 
should conspicuously display a 
reference to Case Number HEF-0088 

FOR FURTHER INFORMATION CONTACT. 

Richard W. Dugan. Associate Director* 
Office of Hearings and Appeals* 1000 
Independence Avenue, SW.. 
Washington. D.C. 20585, (202J 252^2860 

SUPPLEMENTARY INFORMATION: In 

accordance with § 205.282(c) of the 
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procedural regulations of the 
Department of Energy. 10 CFR 
205 282(cJ. notice is hereby given of the 
issuance of the Decision and Order set 
out below. The Decision and Order 
relates to a Memorandum and Order 
issued to Glen Martin 1 teller (Heller) by 
the United States District Court in 
Massachusetts. The Memorandum and 
Order adjudicated pricing violations 
with respect to the firm's sales of motor 
gasoline during the period August 1. 

1979 through December 1.1979. Under 
the terms of the Memorandum and 
Order, $7,914.90 has been remitted by 
Heller to the DOE and is being held in 
an interest-bearing escrow account 
pending determination of its proper 
distribution. 

Hie Office of Hearings and Appeals 
previously issued a Proposed Decision 
and Order which tentatively established 
a two-stage refund procedure and 
solicited comments from interested 
parties concerning the proper 
disposition of the Heller refund amount 
The Proposed Decision and Order 
discussing the distribution of the Heller 
refund amount was issued on February 
20. 1985 (50 FR 8108. February 28.1985). 

As the Heller Decision ana Order 
indicates, applications for refunds from 
the refund amount may now be filed. 
Applications will be accepted provided 
they arc postmarked no later than 90 
days after publication of this Decision 
and Order in the Federal Register. 

Applications will be accepted from 
customers who purchased motor 
gasoline from Heller during the period 
August 1,1979 through December 1, 

1980. The specific information required 
m an application for refund is set forth 
in the Decision and Order. The Decision 
and Order reserves the question of the 
proper distribution of any remaining 
consent order funds until the first-stage 
claims procedure is completed. 

lilted: April 25,1985. 

George B. Breznay. 

Director. Office of Hearing* * and Appeal*. 

Decision and Order of tho Department of 
E° er X>\ Special Refund Procedures 

April 25. 1U85. 

Name of Firm: Glen Martin Heller. 

Date of Filing: October 13.1983. 

Case Number: HEF-O088. 

In 'jrxordance with the procedural 
^B’jlations of the Department of Energy 
(p()E). 10 CFR Part 205. Subpart V. the 
Economic Regulatory Administration 
(ERA) of the DOE filed a Petition for the 
knp^mentation of Special Refund 
cdure* with the Office of Hearings 
Appeals (OHA) on October 13.1983. 
J* 16 petition requests that the OHA 
wraulate and implement procedures for 


the distribution of funds received from 
Glen Martin Heller (Heller) of Boston, 
Massachusetts, pursuant to a federal 
district court order. 

I. Background 

Heller is a "retailer” of "motor 
gasoline." as these terms were defined 
in 10 CFR 212.31. An ERA audit of 
Hellers operations during the period 
August 1.1979 through December 1.1979 
(the audit period) revealed possible 
violations of the Mandatory Petroleum 
Price Regulations. 1 In a Memorandum 
and Order issued on December 29. 1981. 
the United States District Court in 
Massachusetts found that Heller had 
overcharged his customers by $8,577.78 
in sales of motor gasoline at this Beucon 
Hill Gulf Station during the audit period. 
United States v. Heller. 542 F. Supp. 154 
(D Mass. 1981), affd. DKT. No. 1-12 
(Temp. Emcr. Ct. App. June 9.1982).* 
Accordingly, the court orderd Heller to 
pay a total of $7,914.90 (the overcharge 
amount plus interest of $1,337.14) into an 
interest-bearing escrow account under 
the control of the DOE. 

On February 20, 2985. we issued a 
Proposed Decision and Order (PD&O) 
setting forth a tentative plan for the 
distribution of the refund amount. 50 FR 
8180 (February 28.1985). We stated in 
the IT)AO that the basic purpose of a 
special refund proceeding is to make 
restitution for injuries that were suffered 
as a result of alleged or adjudicated 
violations of the DOE regulations. In 
order to effect restitution in this 
proceeding, we proposed to establish a 
claims procedure whereby applications 
for refund would be accepted from 
customers who can demonstrate that 
they were Injured as a result of any 
overcharges made by Heller during the 
audit period. 

A copy of the PDAO was published in 
the Federal Register on February 28. 
1985. and comments were solicited 
regarding the proposed refund 
procedures. While one of Heller’s 
customers filed comments on the 
proposed procedures, comments were 
filed on behalf of the States of 


1 In «n enforcement proceed tn* involving an 
earlier audit period. Decerobrj 1.1978. through fune 
14. lira lhe DOEh»• issued a Remedial Order (RO) 
to Heller, which requires him to rrfund overcharge* 
of *54 347 os Glenn Martin Hitter. 11 DOE \ 83 005 
This Order was recently affirmed, with 
modification*, by a Hr«nn# Officer of the Federal 
Energy Regulatory Commission. Cten Martin Heller. 
30 FKHC f 82231 (1985). 

* In the Memorandum and Order, the coon found 

that Heller had overcharged hu molar gasoline 
customers by ■ total of $11359.47. but had refunded 
S4 781JT to the marie*. The court therefore ordered 
Heller to refund the balance of $8,577.78. plea 
interest, lo the DOE. The court also imposed a civil 
penalty of 25 perceni of tha overcharge amount and 
interest which the firm paid in full on |une 2X 1982. 


Arkansas. Delaware. Iowa. Lousiana, 
North Dakota, Rhode Island, and West 
Virginia. These comments, however, 
discuss the distribution of any residual 
funds in a subsequent proceeding. The 
purpose of this Decision and Order is 
limited to establishing procedures to be 
used for filing and processing claims in 
the first stage of the present refund 
proceeding. This Decision sets forth the 
information that a purchaser of motor 
gasoline from Heller should submit in an 
Application for Refund in order to 
establish eligibility for a portion of the 
refund amount. The formulation of 
procedures for the final disposition of 
any remaining funds will necessarily 
depend on the size of the fund. See 
Office of Enforcement, 9 DOE 182,508 
(1961). Therefore, it w ould be premature 
for us to address at this time the issues 
raised by the States’ comments 
concerning the disposition of any funds 
remaining after all the meritorious first 
stage claims have been paid. 3 Since we 
have received no other comments 
regarding the issues raised in the PDAO, 
we will adopt the proposed refund 
procedures. 

II. Jurisdiction 

The procedural regulations of the DOE 
set forth general guidelines by which the 
Office of Hearings and Appeals may 
formulate and implement a plan of 
distribution for funds received as a 
result of an enforcement proceeding. 10 
CFR Part 205. Subpart V. The Subpart V 
process may be used in situations where 
the DOE is unable to readily identify 
persons who may have been injured by 
alleged or adjudicated violations, or 
unable to ascertain the amounts of such 
persons’ injuries. For a more detailed 
discussion of Subpart V and the 
authority of the Office of Hearings and 
Appeals to fashion procedures to 
distribute refunds obtained as a result of 
settlement agreements or judicial or 
administrative orders, see Office of 
Enforcement. 9 DOE $ 82,553 (1982): 
Office of Enforcement, 9 DOE 1 82.508 
(1981); Office of Enforcement. 8 DOE 
1182.597 (1981) (hereinafter cited as 
Vickers). As we stated in the PDAO. w'e 
have reviewed the record in the present 
case and have determined that a Sub part 
V proceeding is an appropriate 
mechanism for distributing the Heller 
refund amount We will therefore grant 
the ERA’S petition and assume 
jurisdiction over distribution of these 
funds. 


• II la Dot clear hoircm lh*l the** stale* and 
thnr afrtrr* Havt * legit in»»itr inter**! in the 
pn-trnl proceeding, since lU of Ike sale* involved 
were made in M*«%ai'Jie*eUk 
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III. Determination of Refund Procedures 

As proposed in the PDftO. we will 
adopt a presumption that the 
overcharges were dispersed equally in 
all sales of motor gasoline made during 
the audit period. The OMA has referred 
to this presumption in the past as a 
volumetric refund amount. Presumptions 
in refund cases are specifically 
authorized by applicable DOE 
procedural regulations. Section 
205.282(e) of (nose regulations states 
that: 

In establishing standards and procedures 
for implementing refund distributions, the 
Office of Hearings and Appeals shall take 
into account the desirability of distributing 
the refunds in an efficient, effective and 
equitable manner and resolving to the 
maximum extent practicable all outstanding 
claims. In order to do so. the standards for 
evaluation of individual claims may be based 
upon appropriate presumptions. 

10 CFR 205.282(e). The volumetric refund 
presumption is designed to permit 
claimants to participate in the refund 
process without incurring 
disproportionate expenses, and to 
enable the OHA to consider the refund 
applications in the most efficient way 
possible in view of the limited resources 
available. 

The volumetric refund presumption 
assumes that alleged or adjudicated 
overcharges were spread equally over 
all gallons of product marketed by a 
particular firm. In the absence of better 
information, this assumption is sound 
because the DOE price regulations 
generally required a regulated firm to 
account for increased costs on a firm- 
wide basis in determining its prices. 4 

In the PD&O. we noted that the audit 
records do not identify any purchasers 
of motor gasoline from Heller's Beacon 
Hill Gulf Station or list any overcharge 
amounts by customer. Consequently, wc 
find that the available information is 
insufficient to base refunds on the 
amount each individual customer was 
overcharged. Accordingly, as proposed 
in the PD&O, we will use the volumetric 
method to allocate the refund amount. 

To determine the volumetric factor, the 
refund amount ($7,914.90) will be 
divided by the estimated total volume of 
gasoline sold by Heller during the audit 


• Wu trcogmzc. however, that the impac t of a 
firmt pricing practices on an individual purchaser 
could have brim greater, and any purchaser is 
allowed to file a refund application based on a 
claim that it suffered a disproportionate injury as a 
result of Heller’s pricing practices during the udutl 
period A refund application for an amount greater 
than the amount calculated using the volumetric; 
presumption must document the disproportionate 
Impact of the overcharges. See. ej.. 4 nr/e/. Inc,. 12 
DOE f 8S.cn3 at BSLZ&-M (1948); Sid fttchard*on 
Carbon anti Gasoline Co./Siouxfand Pnyfane Co. 
12 DOE \ 85 054 at 88. UM (1984) 


period (176,208 gallons), resulting in a 
per gallon refund amount of $0,04492.* 
The interest which has accrued on the 
money in the escrow account will be 
added to the refund of each successful 
claimant in proportion to the size of its 
refund. 

In addition to the volumetric refund 
presumption, wc are making a finding 
that Hellers customers, all of whom 
were end-users or ultimate consumers, 
including businesses that are unrelated 
to the petroleum industry, were injured 
by the overcharges adjudicated in the 
Memorandum and Order. Unlike 
regulated firms in the petroleum 
industry, members of this group 
generally were not subject to price 
controls during the audit period, and 
they were not required to keep records 
which justified selling price increases by 
reference to cost increases. For these 
reasons, an analysis of the impact of the 
overcharges on the final prices of non¬ 
petroleum goods and services would be 
beyond the scope of a special refund 
proceeding. See Office of Enforcement, 
Economic Regulatory Administration: In 
the matter of PVM Oil Associates, Inc .. 
10 DOE 1 85,072 (1983); See also Texas 
Oil and Cos Corp„ 12 DOE f 85,069 at 
88.209 (1984). We have therefore 
concluded that end-users of motor 
gasoline purchased from Heller during 
the audit period need only document 
their purchase volumes from Beacon Hill 
Gulf to make a sufficient showing that 
they were injured by the overcharges. 

We shall also adopt our proposal to 
establish a minimum amount of $15 for 
refund claims. We have found through 
our experience in prior refund cases that 
the cost of processing claims in which 
refunds are sought for amounts less than 
$15 outweighs the benefits of restitution 
in those situations. See, c.g.. Ubon OH 
Co .. 9 DOE l 82.541 at 85.225 (1982). See 
also 10 CFR 205.286(b). 

In the present case, an end-user must 
have purchased at least 333 gallons of 
motor gasoline from Heller during the 
four month audit period in order to be 
eligible for a refund amount at or above 
the minimum level of $15. While many 
motorists will therefore be ineligible for 
refunds in this proceeding, we recognize 
that there may have been persons or 
firms who purchased relatively large 


* Because our record* da no! Its! the volumes of 
molor gasoline sold by heUer during the entire four 
months of the audit period, we have extrapolated 
sales figures from the available datu. In tile PDSO. 
we calculated a volumetric refund factor of SO 05320 
an the basis of an extmpolatad total volume figure 
of 148.777 gallons Upon closer exumrna(ion of our 
records, we have determined that an extrapolated 
total volume figure of 178.206 gallons is more 
accurate Accordingly, we have adjusted the 
volumetric refund factor to So 04492 


volumes of motor gasoline from Heller 
during the audit period. In the course of 
evaluating numerous Applications for 
Exception from the Mandatory 
Petroleum Allocation Regulations during 
the period of price and allocation 
controls, we learned that it was not 
unusual for local governmental entities 
and small businesses regularly to 
patronize one retail service station, 
often on a contractual basis. This was 
particularly true for governmental 
entities and businesses with multiple 
vehicles (buses, police and fire vehicles, 
delivery vans, taxis, etc.) which required 
a dependable supply of motor gasoline, 
but did not have bulk storage facilities 
of their own. It is possible that Heller 
had such customers during the audit 
period. In order that these customers 
may be notified of their opportunity (o 
apply for a refund, we intend to 
publicize this proceeding in local 
newspapers in the area where Heller 
conducted business. 

IV. Application for Refund Procedures 

We have determined that the 
procedures described in the PD&O are 
the most equitable and efficacious 
means of distributing the Heller refund 
amount. Accordingly, we shall now 
accept applications for refunds from 
customers who purchased motor 
gasoline from Heller during the audit 
period. 

In order to receive a refund, each 
applicant will be required to report the 
monthly volume of motor gasoline 
purchased from Heller for which it is 
claiming a refund. In addition, each 
applicant must state whether there has 
been a change in ownership of the firm 
since the audit period and must provide 
the names and addresses of any other 
owners. If there has been a change in 
ownership, the applicant should either 
stale the reasons why the refund should 
be paid to the applicant rather than the 
other owners or provide a signed 
statement from the other owners 
indicating that they do not claim a 
refund. 

All applications must be filed in 
duplicate and must be received within 
90 days after publication of this 
Decision and Order in the Federal 
Register. Each application must be in 
writing, signed by the applicant, and 
specify that it pertains to the Heller 
Content Order Fund. Case No. HEF 
0088. A copy of each application will be 
available for public inspection in the 
Public Docket Room of the Office of 
Hearings and Appeals. Any applicant 
who believes that its application 
contains confidential information must 
so indicate and submit tw'o additional 
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copies of its application from which the 
information that the applicant claims is 
confidential has been deleted. Each 
application must also include the 
following statement* *'l swear (or affirm) 
that the information submitted is true 
and accurate to the best of my 
Knowledge and belief/* See 10 CFR 
205 283(c); 18 U.S.C. 1001. in addition, 
the applicant should furnish us with the 
name and telephone number of a person 
who may be contacted by this Office for 
additional information concerning the 
application. All applications should be 
sent to; Office of Hearings and Appeals. 
Department of Energy. 1000 
Independence Ave„ SW„ Washington. 

D C 20585. 

It !8 Therefore Ordered That: 

(1) Applications for refunds from 
funds remitted to the Department of 
Energy by Glen Martin Heller pursuant 
to the Memorandum and Order issued 
li> tiic United States District Court for 
the District of Massachusetts on 
December 29.1981. may now be filed. 

(2) All applications must be filed no 
1-itor than 90 days after publication of 
this Decision and Order in the Federal 
Reguta. 

Dated; April 25.1985. 

George ft Brexnay, 

Dim tor. Office of Hearings ond Appeals. 

|FR Doc. 85-10902 Filed 5-3-85: 8:45 cm| 
•lUJMa coot S4 50-41-41 


Issuance of Proposed Decision and 
Order; Period of March 25 Through 
April 5, 1985 

During the period of March 25 through 
April 5, 1985, the proposed decision and 
order summarized below was issued by 
the Office of Hearings and Appeals of 
th<> Department of Energy with regard to 
an application for exception. 

Under the procedural regulations that 
apply to exception proceedings (10 CFR 
Part 205, Subpart D), any person who 
will be aggrieved by the issuance of a 
proposed decision and order in final 
form may file a written notice of 
objection within ten days of service. For 
Purposes of the procedural regulations, 
tho date of service of notice is deemed 
to be the date of publication of this 
Notice or the date an aggrieved person 
Reives actual notice, whichever occurs 
first. 

The procedural regulations provide 
that an aggrieved party who fails to File 
a Notice of Objection within the time 
Period specified in the regulations will 
be deemed to consent to the issuance of 
the proposed decision and order in final 
form. An aggrieved party who wishes to 
contest h determination made in a 


proposed decision and order must also 
file a detailed statement of objections 
within 30 days of the date of service of 
the proposed decision and order. In the 
statement of objections, the aggrieved 
party must specify each issue of fact or 
law that it intends to contest in any 
further proceeding involving the 
exception matter. 

Copies of the full text of this proposed 
decision and order are available in the 
Public Docket Room of the Office of 
Healings and Appeals. Room IE-234. 
Forrestal Building. 1000 Independence 
Avenue. SW„ Washington. D.C. 20585, 
Monday through Friday, between the 
hours of 1:00 p.m. and 5:00 p.m.. except 
federal holidays. 

George B. Breznay. 

Director Office of Hearings and Appeal*. 

April 26. 1965. 

CPB Warehouse Distributing,, Inc.. Virginia. 

Minnesota; HEE-OJ23. Reporting 

Requirements 

C8B Warehouse Distributing. Inc. filed an 
Application fur Exception which. If granted, 
would relieve C&B of its obligation to file EIA 
Form E1A-782B, entitled “ReseHer/Retailers* 
Monthly Petroleum Product Soles Report.** 

On April X t965, the Department of Energy 
issued n Proposed Decision and Order which 
determined that the exception request should 
be denied. 

(FR Doc. 85-10903Filed 5-3-85: 8:45 am) 
an Liao coot S4so-4i-4f 


Issuance of Proposed Decisions and 
Orders; Week of April 8 Through April 
12, 1985 

During the week of April 8 through 
April 12.1985. the proposed decisions 
and orders summarized below were 
Issued by the Office of Hearings and 
Appeals of the Department of Energy 
with regard to applications for 
exception. 

Under the procedural regulations that 
apply to exception proceedings (10 CFR 
Part 205, Subpart D), any person who 
will be aggrieved by the issuance of a 
proposed decision and order in final 
form may file a written notice of 
objection within ten days of service. For 
purposes of the procedural regulations, 
the date of serv ice of notice is deemed 
to be the date of publication of this 
Notice or the date an aggrieved person 
receives actual notice, whichever occurs 
first 

The procedural regulations provide 
that an aggrieved party who fails to file 
a Notice of Objection within the time 
period specified in the regulations wifi 
be deemed to consent to the issuance of 
the proposed decision and order in final 
form. An aggrieved party who wishes to 
contest a determination made in a 


proposed decision and order must also 
file a detailed statement of objections 
within 30 days of the date of service of 
the proposed decision and order. In the 
statement of objections, the aggrieved 
party must specify each issue of fact or 
law that it intends to contest in any 
further proceeding involving the 
exception matter. 

Copies of the full text of these 
proposed decisions and orders are 
available in the Public Docket Room of 
the Office of Hearings and Appeals, 
Room IE-234, Forrestal Building. 1000 
Independence Avenue. SW., 
Washington, D C. 20585, Monday 
through Friday, between the hours of 
1*00 p.m. and 5:00 p.nu, except federal 
holidays. 

April 28. 1985. 

George B Bra/.nay. 

Director. Office of Hearings ond Appeals. 

Pormby OH Company. Pawhuska, Oklahoma. 

HEE-0123, Reporting Requirements 
Furmby Oil Co. Tiled an Application for 
Exception which, if granted, would rditrve 
Formby of its obligation to file EIA Form 
FJA-782B, entitled “Reseller/Retailers' 
Monthly Petroleum Product Sales Report.** 

On April 8,1985. the Department of Energy 
issued a Proposed Decision and Order which 
determined that the exception request should 
be denied. 

Franklin Oil Compcmy. Cnmton. tenva. HEE- 

0121. Reporting Requirements 
Franklin Oil Co. filed an Application for 
Exception which, if granted, would relieve 
Franklin of its obligation to file EIA Form 
E1A-782B, entitled “Reseller/Rctailers* 
Monthly Petroleum Product Sates Report** 

On April 9,1985. the Department of Energy 
issued a Proposed Dec isfoit and Order which 
determined that the exception request should 
be denied. 

Petra Products. Inc~ Anchorage. Alaska. 

HEE-0125, Reporting Requirements 
Petro Products. Inc. filed an Application fur 
Exception which, if granted would relieve 
Petro Products of its obligation to file EIA 
Form F.IA-782B. entitled ’ReseUer/Retailers’ 
Monthly Petroleum Product Sates Report/* 

On April 9. 1985. the Department of Fjiergy 
issued a Proposed Decision and Order which 
determined that the exception request should 
be denied 

(FR Doc. RS-109CM Filed 5-3-85. 8:45 am) 

BILLING COOC *4*0-41-41 


Objection to Proposed Remedial 
Orders FUed; Week of March 25 
Through March 29,1985 

During the week of March 25 through 
March 29.1985, the notices of objection 
to proposed remedial orders listed in the 
Appendix to this Notice were filed with 
the Office of Hearings and Appeals of 
the Department of Energy. 
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Any person who wishes to participate 
in the proceeding the Department of 
Energy will conduct concerning the 
proposed remedial orders described in 
the Appendix to this Notice must file a 
request to participate pursuant to 10 
CFR 205.194 within 20 days after 
publication of this Notice. The Office of 
Hearings and Appeals will then 
determine those persons who may 
participate on an active basis in the 
proceeding and will prepare an official 
service list, which It will mail to all 
persons who filed requests to 
participate. Persons may also be placed 
on the official service list as non- 
participants for good cause shown. 

All requests to participate in these 
proceedings should be filed with the 
Office of Hearings and Appeals, 
Department of Energy. Washington, D.C. 
20585. 

George B. Brearnay. 

Dime tor. Off ice of Hearings and Appeals. 

April 26.1965. 

Port Pt'trolcum Co., Shreveport lx>uisiana. 

HRO-0282. Crude Oil 
On March 27,1985, Port Petroleum, Inc. 
(Port). P.O. Box 16.17. Shreveport. Louisiana, 
filed a Notice of Objection to a Proposed 
Remedial Order which the Dallas Office of 
Held Operations of the Economic Regulatory 
Administration issued to the firm on February 
15.1985. In the PRO. the Dallas Office found 
that during the period from October 1978 to 
December 1900. Port resold crude oil at prices 
in excess of those permitted under 10 CFR 
Part 212, Subpart L According to the PRO. 
the Port violation resulted in approximately 
$12,500,000 of overcharges. 

Shell Oil Company, Houston, Texas, HRO- 
0277, Petroleum Products 
On March 25.1965. Shell Oil Company, 

P.O. Box 576, Houston. Texas 77001. filed a 
Notice of Objection to a Proposed Remedial 
Order which the Economic Regulatory 
Administration (ERA) issued to the firm on 
February 15.1965. In the PRO. the ERA found 
that during the penod August 1973 through 
January 1961. Shell unlawfully revised and 
altered calculations of its unrecouped costs 
and its maximum allowable prices by 
changing the reallocation of costs it had 
previously made from one product category 
to another. According to the PRO. Shell is 
liable for any overcharges resulting from 
these recalculations. 

Shell Oil Company, Houston, Texas, HRO- 

0279, Petroleum Products 
On March 25.1965. Shell Oil Company. 

P O. Box 576. Houston. Texas 77001. filed a 
Notice of Objection to a Proposed Remedial 
Order which the Economic Regulatory 
Administration (ERA) issued to the firm on 
February 15.1965. In the PRO the ERA found 
that during the period February 1,1975 
through December 31.1978, Shell incorrectly 
calculated non-product cost increases for its 
interest, refinery fuel, marketing, pollution 
control and utility cost categories resulting in 
overstatements of increased non-product 
costs available for passthrough in prices 


charged for covered petroleum products. 
According to the PRO. Shell must recalculate 
its non-product costs and refund any 
resulting overcharges. 

Shell Oil Company, Houston, Texas, HRO - 
0279, Aviation Jot Fuel 
On March 25. 1965. Shell Oil Company. 

P.O. Box 576. Houston, Texas 77001. filed a 
Notice of Objection to a Proposed Remedial 
Order which the Economic Regulatory 
Administration (ERA) issued to the firm on 
February IS. 1965. In the PRO the ERA found 
that during the period September 1973 
through January 1961. Shell failed to establish 
a lawful class of purchaser system for its 
sales of aviation jet fuel. The PRO also 
alleges that the firm failed to establish lawful 
May 15,1973 prices for aviation jet fuel based 
on actual transactions. The PRO offers two 
alternative methods for the calculation of 
overcharges. 

Shell Oil Company, Houston, Texas, HRO- 
0280, Petroleum Products 
On March 25.1985. Shell Oil Company. 

P.O. Box 576. Houston. Texas 77001. filed a 
Notice of Objection to u Proposed Remedial 
Order which the Economic Regulatory 
Administration (ERA) issued to the firm on 
February 15.1985. In the PRO the ERA found 
that during the period August 1973 through 
january 1981, Snell assigned improper and 
excessive May 15.1973 selling prices to 
consumers, retailers, and resellers of gasoline 
and distillates, as well as to consumers and 
resellers of propane. The PRO proposes three 
possible alternative methods for the 
calculation of overcharges. 

Shell Oil Company, Houston, Texas, HRO- 
0281, Motor Gasoline 
On March 25,1965, Shell Oil Company, 

P.O. Box 576, Houston. Texas 77001. filed a 
Notice of Objection to a Proposed Remedial 
Order which the Economic Regulatory 
Administration (ERA) issued to the firm on 
February 15.1985. In the PRO the ERA found 
that during the period October 1974 through 
December 1976, Shell incorrectly calculated 
and reported its increased costs of motor 
gasoline and therefore overstated its 
unrccouped increased costs available for 
passthrough in sale* of motor gasoline. The 
PRO proposes remedies which would require 
recalculation of Shell’s maximum lawful 
selling prices for the period October 1974 
through january 1961. 

IKR Doc. 85-10900 Filed 5-3-65; 8:45 am) 

BILLING COOC *4*0-01-41 


Objection to Proposed Remedial Order 
Filed; Week of April 1 Through April 5, 
1985 

During the Week of April 1 through 
April 5.1985. the notice of objection to 
the proposed remedial order listed in the 
Appendix to this Notice was filed with 
the Office of Hearings and Appeals of 
the Department of Energy. 

Any person who wishes to participate 
in the proceeding the Department of 
Energy will conduct concerning the 
proposed remedial order described in 


the Appendix to this Notice must file a 
request to participate pursuant to 10 
CFR 205.194 within 20 days after 
publication of this Notice. The Office of 
Hearings and Appeals will then 
determine those persons who may 
participate on an active basis in the 
proceeding and will prepare an official 
service list, which it will mail to all 
persons who filed requests to 
participate. Persons may also be placed 
on the official service list as non¬ 
participants for good cause shown. 

All requests to participate in these 
proceedings should be filed with the 
Office of Hearings and Appeals. 
Department of Energy. Washington. D C 
20585. 

George B. Bre/nay, 

Director. Office of Hearings and Appeals. 
April 28.1985. 

CPI Crude, Inc,. Houston* Texas. HRO- 028 J 
Crude Oil 

On April 4.1965. CPI Crude. Inc., 4352 Post 
Oak Lane. Suite 204. Houston. Texas 77001, 
filed a Notice of Objection to a Proposed 
Remedial Order which the DOE Dallas 
District Office of Enforcement issued to the 
firm on February 28.1965. In the PRO the 
Dallas District found that during the period 
February 1978 through December 1977, CPI 
ill (.'gully charged prices for crude oil in exc<« 
of its maximum lawful selling price (ML8P) 

In addition, the PRO alleges that CPFs 
markup in its sales of crude oil during the 
months of February, juno. July. August, and 
October 1976. wa* in excess of its permissible 
average markup. 

According to the PRO the violation resulted 
in $10,092,903 of overcharges. 

[FR Doc. 85-10901 Filed 5-3-85; 8:45 am) 

BILLING COOC *4*0-01-41 


ENVIRONMENTAL PROTECTION 
AGENCY 

Agency Information Collection 
Activities Under OMB Review 

IOPPE FRL-2830-4] 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

Summary: Section 3507(a)(2)(B) of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 el seq.) requires the Agency 
to publish in the Federal Register a 
notice of proposed information 
collection requests (ICRs) that have 
been forwarded to the Office of 
Management and Budget for review. The 
ICR describes the nature of the 
solicitation and the expected impact, 
and. where appropriate includes the 
actual data collection instrument. The 
following ICRs are available to the 
public for review and comment. 
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for further information contact: 

Nanette Liepman (PM-223); Office of 
Standards and Regulations: Regulation 
* and information Management Division: 

U S Environmental Protection Agency; 
401 M Street. SW., Washington. D.C. 
20400: telephone (202) 382-2742 or FTS 
382-2742. 

SUPPLEMENTARY INFORMATION: 

Office of Air and Radiation 

Title: Information Requirements for 
New Source Review and Prevention of 
Significant Deterioration Permitting 
Programs (EPA *1230). (This is a 
revision to an existing information 
collection.) 

Abstract: New or modified major 
stationary air pollution sources must 
apply for preconstruction permits. States 
determine from the applications whether 
potential emissions would adversely 
affect the National Ambient Air Quality 
Standard. In clean air areas prevention 
of significant air quality deterioration 
must be achieved by best available 
control technology; in dirty areas new 
source reviews require lowest 
achievable emissions rates. 

Respondents: New or modified major 
stationary air pollution sources. 

OfRce of Pesticides and Toxic 

Substances 

Title: Applications for PCB Disposal 
Permits (EPA *1012). (This is a renewal 
of an existing information collection 

I request.) 

Abstract: EPA requires applicants for 
PCB disposal permits to provide a 
sampling and quality assurance plan as 
well as an environmental impact 
assessment. EPA will use this 
information in evaluating the ability of 
the facility to dispose of PCBs safely. 
Respondents: Toxic waste disposal 
I facilities. 

Agency PRA Clearance Requests 
Completed by OMB 

EPA -0824; Ocean Dumping 
Applications and Reporting (renewal 
of existing requirements), was 
approved April 5, 1985 (OMB *2040- 
0008: expires April 30.1987). 

EPA -0009/1195; Information 
Requirements for Construction 
Grants—Delegation to States, was 
approved April 11,1985 (OMB #2040- 
0095: expires June 30.1986). 

EPA -0940: NAAQS: Precision and 
Accuracy Data—Reporting and 
Recordkeeping, was approved April 
17.1985 (OMB *2060-0084: expires 
May 31, 1987). 

EPA -0979; CF.RCLA (Superfund) 

Natural Resource Claims Procedures 
and CF.RCLA Arbitration Procedures, 


was approved April 19.1985 (OMB 
*2050-0043: expires April 30.1988). 
EPA *1013; Request for Discharge 
Authorization—Ore Recovery Mills, 
was approved April 4,1985 (OMB 
*2040-0093: expires April 3a 1986). 
EPA #1100: National Emission 
Standards for Hazardous Air 
Pollutants. Standards for Radon-222 
Emission from Underground Uranium 
Mines, was approved April 11.1985 
(OMB *2060-0115: expires April 3a 
1988). 

EPA *1174: Leaking Underground 
Storage Tank Survey, was approved 
April 10,1985 (OMB #2070-0037: 
expires April 30,1988). 

Comments on all parts of this notice 
should be sent to: 

Nanette Liepman (PM-223). U.S. 
Environmental Protection Agency, 
Office of Standards and Regulations, 
Regulation & Information 
Management Division. 401 M Street 
SW.. Washington. D.C. 20460 
and 

Wayne Leiss (for #1230) 
or 

Carlos Tellez (for *1012) 

Office of Management and Budget, 
Office of Information and Regulatory 
Affairs. New Executive Office 
Building (Room 3228), 726 Jackson 
Place, NW.. Washington, D.C 20503 

Dated: April 29.1985. 

David Schwarz, 

Acting Director, Regulation and Information 
Management Division . 

|FR Doc. 85-10792 Filed 5-3-85. 8:45 am| 

BlLLmO CO DC tMO-M-M 


IOPTS-000061; FRL-2831-3] 

Health Effects Testing Guidelines 

agency: Environmental Protection 
Agency. 

action: Notice. 

summary: This notice announces the 
availability of certain proposed health 
effects testing guidelines for 
genotoxicity which have been developed 
by the Organization for Economic 
Cooperation and Development (OECD). 
Interested persons are requested to 
review these guidelines and provide to 
EPA comments on the need for such 
guidelines, their relevance to hazard 
assessment, and their technical content 
Comments will be considered in 
determining the need for these 
guidelines and in redrafting into OECD 
guidelines the proposed guidelines 
judged to be necessary. 


date: Comments should be received by 
June 30.1985. 

address: Written comments should be 
addressed to; TSCA Public Information 
Office (TS-793), Office of Toxic 
Substances. Environmental Protection 
Agency, Rm. E-108, 401 M St.. SW., 
Washington. D.C. 20460. 

Comments should bear the identifying 
Document Control Number OPTS-00061. 
All written comments filed in response 
to this notice will be available for public 
inspection in the OTS Reading Rm., E- 
107, at the above address, from 8 a.m. to 
4 p.m., Monday through Friday, 
excluding legal holidays. The reports 
will be available for review in the OTS 
Reading Room at the address given 
above and in all EPA Regional Offices. 
See Supplementary Information below 
for a list of those locations. 

FOR FURTHER INFORMATION CONTACT: 
Edward A. Klein, TSCA Assistance 
Office (TS-799). Office of Toxic 
Substances. Environmental Protection 
Agency. Rm. E-543, 401 M St.. SW., 
Washington. D.C. 20460. 

Toll Free: (800-424-9065), 

In Washington: (554-1404), 

Outside the USA: (Operator—202-554- 

1404). 

SUPPLEMENTARY INFORMATION: An 

initial goal of the Chemicals Program of 
the OECD was the mutual acceptability 
of testing data, which depends on 
consistency in testing methodology or 
agreed-upon testing guidelines. Already 
an initial series of guidelines as 
developed by OECD Expert Croups, an 
Updating Panel, and a national review 
process have been agreed upon. Data 
developed in one country in accordance 
with OECD Test Guidelines and Good 
Laboratory Practices will be acceptable 
in other OECD member states for 
assessment purposes. Those Test 
Guidelines can be purchased from the 
OECD Publication Center, Suite 1207, 
1705 Pennsylvania Ave.. NW.. 
Washington, D.C. 20008 (202-724-1857). 

Additional guidelines are currently 
being developed and submitted to the 
OECD Updating Panel by member 
countries. After an initial review by the 
Updating Panel, these guidelines are 
made available for member country 
comment. The proposed guidelines now 
available for comment are: "Gene 
Mutation. Aspergillus nidulans'\ 
"Somatic Segregation. Aspergillus 
nidulons "Gene Mutation. 
Schizosaccaromyccspombe'\ "DNA 
Damage and Repair. Unscheduled DNA 
Synthesis. Mammalian Cells in vitro"\ 
"Mammalian Germ-Cell Cytogenetics"; 
Mouse Spot Test"; "Mouse Heritable 
Translocation." Proposed guidelines 











19083 


Federal Register / Vol. 50. No. 87 / Monday. May 6. 1985 / Notices 


(including these announced today) and 
revisions to previous guidelines are to 
be managed via the OECD Updating 
Program. 

The EPA, as the U.S. lead for 
interaction with the OECD Updating 
Panel, has established an Ad Hoc 
Review and Editing Group to coordinate 
U.S. input for such activities. The group 
is currently chaired by Dr. William 
Fur land. Deputy Director. Health and 
Environmental Review Division. Office 
of Toxic Substances. USEPA, Members 
of the group include Dr. Robert 
Moolenaar. Dow Chemical, representing 
the OS. Business and Industry Advisory 
Committee (BlACj chemical 
subcommittee; Dr. Ellen Silbergcld. 
Environmental Defense Fund, 
representing the public interest group 
perspective: Dr. Thomas Shellcnberger. 
National Association of Life Sciences 
Industries (NALSI) representing contract 
testing laboratory perspective: Dr. 
Dorothy Canter, National Toxicology 
Program, representing the Federal 
toxicology testing program perspective; 
a representative from the Food and Drug 
Administration: and others from 
interested EPA program offices. 

This Ad Hoc Group is responsible for 
assuring that the guidelines are 
distributed for comment to their 
constituencies in the United States. 
Members of the Croup may be contacted 
directly for copies of guidelines under 
review. The Group will also review and 
summarize the comments into a report 
to the OECD. If deemed necessary by 
the Croup, a panel of U.S. experts will 
be convened and will be asked to 
provide input for the formulation of the 
coordinated U.S. comments to be 
submitted to the OECD, a copy of which 
will be Bled in the public record. Similar 
reviews will take place in other 
countries. Based on the national 
comments, the OECD Updating Panel 
may convene an ad hoc International 
Expert Group to conduct a final revision 
and resubmit to the Updating Program in 
early 1986. If necessary, further public 
reviews can be held. When considered 
ready, guidelines will then Ihj submitted 
to the Chemicals Program and OECD 
Council for adoption. Finalization of 
these guidelines, if appropriate, is 
expected in late 1988. 

EPA headquarters in Washington. 

D.C.. and the following locations will 
have copies of the guidelines available 
for public inspection: 

1. Environmental Protection Agency, 
Region I Library. John F. Kennedy 
Federal Bldg , 22d Floor. Government 
Center. Boston. MA 02203, (617-223- 
7210). 

2. Environmental Protection Agency. 
Region II Library, Federal Bldg., Rm. 900. 


26 Federal Plaza. New York. NY 10278. 

(212-264-2525J. 

3. Environmental Protection Agency, 
Region 111 library. Curtis Bldg.. 2d Floor, 
Sixth and Walnut Sts.. Philadelphia. PA 
19106. (215-597-9800). 

4. Environmental Protection Agency. 
Region IV Library. 2d Floor. Courtland 
St. Entrance. 345 Courtland St., NE„ 
Atlanta. GA 30365, (404-881-4727). 

5. Environmental Protection Agency, 
Region V Library, Kluczynski Bldg.. 14th 
Floor. 230 South Dearborn St.. Chicago. 
IL 60604, (312-353-2000). 

6. Environmental Protection Agency. 
Region VI Library. First International 
Bldg.. 1201 Elm St.. Dallas. TX 75207. 
(214-767-2600). 

7. Environmental Protection Agency. 
Region VII Library. 1st Floor, 324 East 
Eleventh St., Kansas City, MO 64106, 
(214-374-5493). 

8. Environmental Protection Agency. 
Region VIII Library. 1st Floor, 1860 
Lincoln St., Denver. CO 80295. (303-837- 
3895). 

9. Environmental Protection Agency. 
Region IX Library. 6th Floor. The 
Fremont Center. 215 Fremont St„ San 
Francisco. CA 94105. (415-974-8153). 

10. Environmental Protection Agency. 
Region X Library. 11th Floor. Park Place 
Bldg.. 1200 Sixth Ave.. Seattle. WA 
98101, (206-442-5810). 

It is suggested that interested persons 
telephone ahead to be certain of the 
visiting hours at those locations. 

(Sec. 4. 90 Stat.. 2006 (15 U.S.C 2803)) 

Dated: April 27. 11165 
Don R. Clay. 

Director. Office of Toxic Substances. 

[FR Doc- 65-10914 Filed 5-3-65; 6*5 am| 
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FEDERAL COMMUNICATIONS 
COMMISSION 

I Report No. DS-4011 

Advisory Committee on Reduced 
Orbital spacing; Meeting 

May 1.1965. 

A meeting of the full FCC Advisory 
Committee on Reduced Orbital Spacing 
will take place on Monday. May 20, and 
Tuesday. May 21. 1985. The purpose of 
this advisory committee is to obtain 
expert technical and operational 
recommendations on how to better 
implement 2* spacing between satellites 
in the 4/6 GHz and 12/14 GHz frequency 
bands. The May 20-21 meetings will be 
extremely important. Working group 
chairmen will present specific 
recommendations for inclusion in Phase 
I of the Committee's Report. The full 
Committee will then attempt to reach a 


consensus on recommendations to be 
made to the FCC. 

Date: May 20-21. 1985 
Time: 9:30 a m. 

Place: Room 8SQ. Federal Communication* 
Commission. 1919 M Street. NW„ 
Washington. D C. 20554 

AGENDA 

1. Adoption of Agenda. 

2. Adoption of Minutes from last meeting 

3. Report from Chairman on schedule for 
final committee report. 

4. Presentation from each of the three 
working group chairmen on draft working 
group reports, and discussion of dm ft report* 

5. Other Business. 

This meeting is open to the public. For 
additional information contact Roger 
Herbstritt at the FCC at (202) 634-1624. 
William ). Triuirko. 

Secretary. Federal Common icottoas 
Commission. 

[FR Doc. 85-10936 Filed 5-3-85; 8:45 umj 
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FEDERAL DEPOSrT INSURANCE 
CORPORATION 

Market Discipline for FDIC-Jnsured 
Banks 

agency: Federal Deposit Insurance 
Corporation. 

action: Request for comments. 

summary: The Federal Deposit 
Insurance Corporation (FDIC) has been 
concerned that bank depositors and 
other creditors of insured banks do not 
impose sufficient discipline on the risk- 
taking activities of banks. As the 
industry has become more deregulated, 
the importance of market discipline has 
become more important. In considering 
ways In which to increase market 
discipline and thereby increase the safe 
and sound operation of banks and 
decrease risks to the deposit insurant p 
fund, the FDIC has considered two 
alternatives. One upprouch would be to 
modify the deposit payoff procedure 
when a bank fails so that some of the 
advantages of a purchase and 
assumption transaction could be 
retained, while uninsured depositors 
and other general creditors would still 
be exposed to potential loss. The other 
approach would be to raise capital 
requirements substantially, allowing 
subordinated debt to satisfy a 
signiBcant portion of the increased 
requirement. Because of the impact on 
the bunking industry' and the public that 
would occur if the modiBed payoff 
procedure were used in every bank 
failure or the required capital level were 
increased signiBcantly, comment is 
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requested in order to help the 
FU1C: evaluate whether one or both of 
these approaches would be effective 
and should be utilized. 
date: Comments must be received by 
July 5.1985. 

address: Send comments to Hoyle L 
Robinson, Executive Secretary, Federal 
Deposit Insurance Corporation. 550 17th 
Street NW., Washington. D.C. 20429. 
Comments may be hand-delivered to 
room 6108 between the hours of 8:30 
a m and 5:00 p.m„ Monday through 
Friday, and will be available for public 
inspection during that time. 

FOR FURTHER INFORMATION CONTACT: 

John |. Quinn III. Financial Economist. 
Division of Research and Strategic 
Planning. Federal Deposit insurance 
Corporation. 550 17th Street NW. f 
Washington. D.C. 20429. at (202) 389- 
4547. 

supplementary INFORMATION: For some 
time the Board of Directors of the FDIC 
has been concerned that bank 
depositors and other creditors do not 
impose sufficient discipline on the risk- 
taking activities of banks. At the present 
time more than 60 percent of the dollar 
volume of domestic deposits in insured 
banks is insured by the FDIC and. for a 
substantial majority of banks, insurance 
coverage is in excess of 90 percent. 

While insurance coverage is lower for 
larger commercial banks, most large 
bank failures have been handled by the 
FDIC through purchase and assumption 
transactions (P&As) so that all 
depositors and other general creditors 
have had their claims assumed by the 
acquiring bank. 

Generally. P&As have had certain 
advantages over deposit payoffs: they 
are less disruptive to the community: the 
payments process is not interrupted: 
some of the franchise value of the failing 
institution is preserved: and the cost of a 
P5A to the FDIC is generally less than 
the cost of a deposit payoff. However, if 
depositors perceive that they will not be 
exposed to loss if their bank fails, they 
have no incentive to be concerned about 
risk taking by their banks. In a 
deregulated deposit environment, riskier 
depository institutions can outbid sound 
institutions fordeposits and rely on 
deposit insurance to assuage any 
depositor concerns about risk or loss. 
This may impose a cost on the banking 
system and the insurance fund that is 
not readily apparent in determining how 
to handle an individual bank failure. 

If the public perception is that large 
banks will not be paid off. large banks 
will have an advantage in competing for 
uninsured funds that may not be 
Inflective of their financial strength. This 
is an additional matter of concern about 


the impact of the deposit insurance 
system. 

The problems cited above have 
existed for several decades. However, 
as long as banks were heavily regulated 
and the economic environment was very 
forgiving of mistakes, shortcomings in 
the deposit insurance system seemed 
largely academic. Changes that have 
occurred in the economic and 
competitive environment in recent years 
have exposed problems in the way the 
insurance system operates. Last year 79 
FDIC-insured banks failed, surpassing 
the number of insured bank failures in 
any of the previous 50 years of the 
FDICs existence. In recent years 
failures and near-failures have included 
some of the nation's largest banks. 

Supervisory efforts of the federal 
banking agencies have been upgraded in 
recent years and will continue to be 
improved. However, the FDICs Board 
believes that it is important to 
supplement these efforts through greater 
reliance on market forces. The FDIC is 
considering two alternative approaches 
to enhance market discipline. One 
approach would be to do an insured 
deposit payoff on virtually all failed 
banks in the future, but to modify the 
payoff procedure so that some of the 
advantages of the P&A could be 
retained. The other approach would be 
to raise capital requirements 
substantially, but to allow subordinated 
debt to satisfy a significant portion of 
the increased requirement. In this way. 
suppliers of "capital." and particularly 
subordinated lenders, would supply 
enhanced market discipline. 

These two approaches (which are not 
necessarily mutually exclusive) are 
discussed below. The FDIC is seeking 
public comment on these. 

Modified Payoff 

The FDIC paid off several banks in 
March and April of 1984, using a 
"modified" payoff transaction. In the 
transaction a failing bank is closed and 
a receivership is created in the same 
manner as in a standard payoff. 
However, instead of paying insured 
deposits by check, payment is made by 
transferring these accounts to another 
bank. 

Prior to or at the time of a closing, 
potential acquiring banks are contacted 
in much the same manner as in a P&A. 
They are asked to bid on a package 
which includes selected nonproblem 
assets of the failed bank (generally, 
physical facilities, cash assets, securities 
priced at market, performing consumer 
loans and. possibly, other performing 
loans). They are asked to assume 
insured deposits, whereas in a P&A they 


would assume all deposits and other 
liabilities of general creditors. 

Deposit accounts that arc fully 
insured are transferred to an acquiring 
bank, and when the transaction is 
effected over a weekend, there Is no 
service interruption for holder of these 
accounts. Insofar as a premium is paid 
for the acquired franchise and accounts, 
that advantage of the P&A is preserved. 

In most deposit payoffs uninsured 
creditors receive no payment on their 
claims until the funds are collected by 
the receiver. Periodically, the proceeds 
of receivership collections on failed 
bank assets are distributed to uninsured 
creditors. Initial payments rarely occur 
within the first year and, typically, 
future payments are spread over several 
years. 

In the modified payoff, the FDIC 
promptly estimates the present value of 
net receivership collections and, on the 
basis of this estimate, makes a cash 
advance to uninsured depositors and 
other general creditors. If receivership 
collections subsequently exceed initial 
estimates, the FDIC makes additional 
payments to uninsured creditors. 
However, if collections fall short of 
Initial estimates, no attempt is made to 
recapture any portion of the cash 
advance. 

The modified payoff thus softens the 
impact of a payoff on uninsured 
creditors since they obtain early access 
to a portion of their funds. However, 
they do not immediately retrieve all 
their funds as they would in a P&A and. 
even under favorable collection 
circumstances, uninsured creditors are 
likely to incur some loss. Thus, 
uninsured creditors would have reason 
to be concerned with the condition of 
their bank and reason to monitor its 
riskiness. 

There are certain mechanical 
procedures\hat the FDIC would have to 
streamline if this transaction is to work 
smoothly on banks of all sizes and some 
potential variations on the transfer of 
deposit accounts and assets that could 
conceivably be developed over time. On 
the deposit side, the FDIC must quickly 
obtain accurate records regarding 
insured and uninsured deposits. In a 
P&A no such separation between 
insured and uninsured deposits is 
necessary. In a payoff, aggregation of 
accounts to determine insurance 
coverage is a labor-intensive process 
that typically requires at least a few 
days. Moreover, it should be noted that 
the FDIC has never paid off a large bank 
with a very large number of deposit 
accounts. 

The FDICs experience in the spring of 
1984 suggested that if the deposit 
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records of the failing hunk were in 
satisfactory condition, a modified payoff 
could fa? effected over a weekend for a 
moderate*sized bunk. Additionally, with 
prescreening of records, some 
modifications in procedure for 
aggregating accounts and the 
development of computer programs to 
aggregate accounts, the failure of a 
much larger bank could be handled as a 
modified payoff over a relatively short 
period. This would still lie a short 
enough period so that, in most cases, 
most checks in process would be paid 
and disruptions in banking service 
would be minimal. Additional 
preplanning, additional reporting, and 
other measures profaibly would enable 
the FDIC to handle even the largest 
banks. 

The FDIC requires no additional legal 
authority to effect modified payoffs in 
individual instances or to implement a 
policy of using them in ail failures. 

I lowever. the costs of modified payoffs 
would be reduced and creditor 
discipline would be strengthened if 
certain changes in creditor preferences 
were enacted by Congress. These 
changes are included in H R. 1833 and S. 
700 which were recently submitted to 
Congress. 

If the FDIC were to handle all failures 
through the modified payoff, additional 
market discipline would be achieved 
because uninsured creditors would face 
additional risk of loss if a bank fails. 

The FDIC is interested on public 
comment whether the use of modified 
payoffs in all failures will effectively 
accomplish its goal without creating 
other problems. Also, the FDIC is 
interested in whether depositors and 
other creditors should be given an 
opportunity to adjust their relationships 
with banks if a policy of modified 
payoffs were adopted universally and. If 
so. what would be an appropriate 
phase-in period for such a policy. 

Increasing Capital Requirement* 

An alternative method of achieving 
market discipline and reducing FDIC 
risk is to raise the total requirement for 
FDlC-insured banks substantially over a 
period of several years to a level of 
about nine percent of assets. However, 
the primary capital requirement would 
be kept relatively constant at six 
percent Regulatory capital policy would 
be revised so that subordinated debt 
could meet a substantial portion of the 
total capital requirement. The additional 
capital would provide an enhanced 
cushion for the deposit insurance fund 
and probably woutd result in fewer 
bank failures. 

Banks perceived to be in a strong 
financial condition probably would he 


able lo borrow on a sufawdinated basis 
to meet the additional capital 
requirement without materially 
impairing earnings. Some would be able 
to lend acquired funds on a sound basis 
at returns comparable to their borrowing 
tost F.vcn if costs exceeded rates 
earned on acquired funds by one or two 
percentage points, the overall reduction 
in net interest earnings would be 
modest. Those banks perceived to be 
riskier would have more difficulty 
borrowing. Their cost would be high or 
else they would have to meet the higher 
capital requirement through controlling 
growth, reducing dividend payments or 
by the sale of equity. Whether 
subordinated debt is used would be a 
marketplace decision. It would be the 
market that ultimately sets a bunk's 
equity ratio and determines the cost of 
the increased capital requirement. 

Investors in subordinated debt are 
likely to be in a better position and have 
greater motivation to assess risk and 
exercise market discipline than bank 
depositors. Most will t* institutional 
investors able to devote resources to 
evaluating a bank's condition and the 
riskiness of their investment. Their time 
horizons will be longer than those of 
most depositors. 

When a bank encounters difficulty, 
uninsured depositors generally have 
ample notice so that thpy can withdraw 
funds without loss and. incidentally, 
exacerbate the bank s problem They 
generally have no incentive to leave 
uninsured funds with the troubled bank, 
even if they believe the bank will 
survive. They will not be sufficiently 
compensated for the risk and if they arts 
managing the funds of other persons, 
prudence and fiduciary responsibilities 
dictate that funds be withdrawn. 

Investors in subordinated debt will fa* 
exposed to potential market loss if the 
condition of u bank deteriorates, even if 
it never fails. Thus, they have more 
reason to appraise management policies. 
Once a bank grls into difficulty, efforts 
by debtholders to get out (by selling in 
the morket) will not cause a liquidity 
problem for the bank except to the 
extent that market conditions impair 
future bank financing. Debtholders or 
potential lenders that have confidence 
in the ability of the troubled bank to 
improve its situation can hold or 
purchase bank debt and gain in the 
marketplace if their assessment of the 
bank proves correct. 

Depositor discipline can have little 
impact on those institutions whose 
deposits are almost fully insured unless 
insurance coverage were reduced. 
However, market discipline from higher 
capital requirements could have a 


significant impact on institutions having 
few uninsured deposit accounts. 

Any increased capital requirement 
would have to be phased in over a 
period of years. Thus, banks would have 
some flexibility in timing their financing 
and financial markets would not fa? 
overwhelmed by hunk financing. 
However, it is contemplated that 
thereafter those banks relying on 
subordinated debt would tap the market 
frequently and thus be exposed to 
market discipline continuously. Much of 
the financing is apt to be intermediate* 
term or retired on a serial basis. 
However, even where longer-term dehi 
is used, banks seeking to maintain their 
overall leverage would find it necessary 
to add to their debt periodically as their 
asset base increased. 

For the proposed policy to be 
effective, capital requirements would 
have to be enforced by all supervisor , 
agencies. After a bank falls below the 
requirement some restrictions would 
come into play immediately. These 
might include a prohibition on new 
tranches or acquisitions and possihU a 
higher insurance premium. As time and/ 
or the capital shortfall increases, 
additional sanctions might come into 
force (possibly dividend restrictions or 
restrictions on tome types of deposit¬ 
taking or lending). At some point, action 
would be taken to remove deposit 
insurance. In most instances, actual 
closings would be averted because bank 
management would find it in their and 
the bank's interest to take earlier 
corrective action. This might tHke the 
form of selling off branches, raising 
capital or merging. Under adverse 
circumstances the sale of capital might 
significantly dilute existing shareholders 
and. as a result, merger terms might be 
“unfavorable." However, actions that 
appear to treat shareholders adversely 
are apt to be better than the 
alternative—having the bank closed. 

This is an Important point of the 
capital alternative. By setting capital 
standards high enough and setting the 
level where sanctions come into force 
high enough, many bank failures are apt 
to be averted. They would be replaced 
by recapitalizations or mergers where 
FDIC or other supervisory involvement 
would be limited. From a financial 
standpoint there would be no FDIC 
involvement where the system works 
well. 

Under present arrangements, 
enforcement action sometimes pressure* 
or awakens bank management to 
recapitalize or merge their institution so 
that failure is averted. However, 
frequently the troubled bank is too far 
gone by the time management considers 
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recapitalizing or merging. The 
alternative discussed here would require 
significant action while the troubled 
[tank is still likely to have value. That is 
likely to spur management and directors 
to take action to salvage some of that 
value. 

Fewer bank failures and reduced 
FDIC outlays will reduce net insurance 
.'"M'*aments. These currently run about 
eight basis points measured os a 
percentage of deposits. Prior to 1981. 
when FUtC insurance losses were 
modest, net assessments averged four to 
five basts points. For those banks that 
incur increased net interest cost through 
the use of subordinated debt, a portion, 
til!, or perhaps more thaivull. of that 
increased cost could be offset by a 
reduction in net insurance assessments. 

If increased capital requirements are 
to he effective, they would have to be 
applied uniformly by bank regulators. 
However, as long as thrifts are subject 
to lower capital requirements they will 
haw* a competitive advantage vis-a-vis 
banks at the same time they expose the 
FDIC and the Federal Savings and Loan 
Insurance Corporation to significant 
risk. This alternative would subject 
FDIC-insured thrifts to the same capital 
mu iirements as banks, but a longer 
phase-in period may be necessary. 

Invited Comment 

lhe two alternatives outlined above 
both seek to increase market discipline 
in order to restrain risk-taking by banks. 
The FDIC currently has the legui 
authority to use and. in its discretion, 
may use the modified payofr in 
individual instances or as a policy* for all 
hank closings. To raise capital levels 
uniformly will require joint action of the 
regulatory agencies nr legislation. 
Comments are invited on both 
alternatives. The FDIC is specifically 
interested in comment on whether either 
alternative will achieve the goal of 
discipline and. if so. which alternative is 
preferred, and why. If neither is viewed 
as effective or desirable, is there 
another, preferable alternative? The 
FDIC is interested in general comments 
(many of the specifics of the two 
alternatives have not been set forth) 
However, the FDIC is also interested in 
an> specific suggestions on how these 
alternatives might be best implemented. 

By Order of the Board of Directors, this 
30th day of ApriL 19H5. 

Federal Deposit Insurance Corporation. 

Moyle L Robinson. 

£* ecutfva Secretory. 

!*R Doc.65-10962 Filed 5-3-65; 645 *m| 
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FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

Public Information Competitive 
Challenge Grants; Solicitation of 
Award of Project Grants 

AGENCY; Federal Emergency 
Management Agency*. 

action; Notice. 


Notice of Solicitation is hereby given 
that the Federal Emergency 
Management Agency, under the Civil 
Defense Act of 1950, will issue a 
Request for Assistance (RFA) EMW-85- 
S-2055 on or about May 7. 1985 for 
project grants under the Public 
Information Challenge Grants Program 
to stimulate the development of effective 
emergency public information strategies 
at state and local levels. In fiscal year 
1985. FEMA will fund up to 75 percent of 
a project if the prospective grantee can 
demonstrate a 25 percent financial 
commitment from another source. 

This program is limited to state and 
local agencies, public and private 
nonprofit organizations in FEMA Region 
1 (Maine. Vermont. New Hampshire. 
Massachusetts. Rhode Island and 
Connecticut) and Region VII (Kansas. 
Nebraska. Iowa and Missouri). 

The purpose of this assistance is to 
increase public awareness of natural 
and manmade hazards and to stimulate 
preparedness measures for communities, 
households, business and industry, 
schools, etc. 

The application package will contain 
a set of criteria which will be used in the 
review and selection process. 
Applications for Assistance must be 
requested in writing and addressed as 
follows: Federal Emergency 
Management Agency, Office of 
Acquisition Management. 500 C Street 
SW.. Room 728. Washington. D.C. 20472, 
Attn: Karen Harris. Contract Specialist. 
EMW-85-S-2055. 

Please include a self-addressed 
mailing label with the request. 

It is anticipated that two project 
grants of approximately $10,000 will be 
awarded as a result of this request, one 
in each region of competition. Grant 
awards are expected in July or AugusL 
Proposers may request funding fur a 
second year option, which wiLI be 
subject to availability of funding, and 
which will require a SO percent match. 
Robert V. Mahaffoy. 

Director. Office of Public Affair*. 

April 25.1965. 

|FR Due. 65-10682 Filed 5-5-65: 8:45 001 1 
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FEMA Advisory Board; Meeting 

In accordance with section UHu}(2) «f 
the Federal Advisory Committee Act. 
announcement is made of the following 
FEMA Advisory Board meeting: 

Name- Federal Emergency Management 
Advisory Board. 

Date of Meeting: May 15. 1965. 

Time: Wt) am to 5:00 p.m. 

Place: Federal Emergenev Management 
Agency, F-meigcncy Information and 
Coordination Center. 500 C Street. SW. 
Washington. DC 20472. 

Purpose: FEMA program office staff 
will provide status reports on their 
major activities and present issues to 
the Board for consideration. Work teams 
will be formed which will report 
findings back to the Board in late 
afternoon. Discussions will include 
issues that involve classified 
information. The Director has 
determined that the Board meeting 
should be dosed to the public because 
discussions will involve information that 
is specifically authorized to be kept 
Secret in the interest of national defense 
or foreign policy and is properly 
classified pursuant to Executive Order. 
Herruud A. Maguire. 

Associate Director National Preparedness 
|FR Doc 65-10683 Filed 5-3-85: 845 am) 

SILLING COOC §710-01-01 


Senior Performance Review Board; 
Members 

agency: Federal Emergency 
Management Agency (FEMA). 

action: Listing names of the members of 
the Senior Executive Sendee 
Performance Review Board. 


DATE: April 19. 1985. 

FOR FURTHER INFORMATION CONTACT: 

Barry G. Oertel. Chief Executive 
Personnel Division. 500 C Street. SW. 
Washington. DC 20472. 202./848-4083. 

The names of the members of the 
FEMA Senior Performance Review 
Board established pursuant to 5 (J.S.C. 
4314(c) arc: John R. LUley. William F.W. 
Jones. Paul Krueger. Gerald S. Martin. 
Joseph A. Moreland, and Robert H. 
Voltand. 

Alternates: Dennis W. Boyd. Gregg 
Chappell. John D. Hwang. Frank C 
Side! la. 

Dated: April 10.1965. 

Barry G. Oertel. 

Chief. Executive Personnel Division. 

|FR Doc. 85-10661 Filed 5-3-65 645 am) 

BILLING COOC §71§-01-41 













19092 


Federal Register / Vol. 50, No. 87 / Monday. May 6. 1985 / Notices 


Agency Information Collection 
Submitted to the Office of 
Management and Budget for 
Clearance 

The Federal Emergency Management 
Agency (FEMA) has submitted to the 
Office of Management and Budget the 
following information collection 
package for clearance in accordance 
with the Paperwork Reduction Act (44 
U.S.C. Chapter 35). 

Type: Extension of 3007-0009 
Title: Disaster Assistance Registration 
Forms 

Abstract: Forms used to apply for 
disaster assistance benefits. Filled out 
by FEMA interviewers only in 
Presidcntially-declared major 
disasters. 

Type of Respondents: Individuals or 
Households 

Number of Respondents: 46.000 
Burden hours: 30.670 

Copies of the above information 
collection request and supporting 
documentation can be obtained by 
calling or writing the FEMA Clearance 
Officer. Linda Shiley, (202) 646-2624. 500 
C. Street, SW., Washington, D.C. 20472. 

Comments should be directed to Mike 
Weinstein, Desk Officer for FEMA, 
Office of Information and Regulatory 
Affairs, OMB, Rm. 3235, New Executive 
Office Building. Washington. D.C. 20503. 

Dated: April 30. 1985. 

Wallfif A. Girstantai, 

Director Administrative Support. 

(FR Doc. 85-10879 Filed 5-3-65; 8:45 am| 
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FEDERAL HOME LOAN BANK BOARD 

Beverly Hills Savings & Loan 
Association; Appointment of Receiver 

Notice is hereby given that, pursuant 
to the outhority contained in 
406(c)(1)(B)(i)(l) of the National Housing 
Act. 12 U.S.C. 1729(c)(1)(B)(i)(I) (1982). 
the Federal Home Loan Bank Board 
appointed the Federal Savings and Loan 
Insurance Corporation as sole receiver 
for Beverly Hills Savings and Loan 
Association. Beverly Hills. California, 
on April 23,1985. 

Dated: May 1,1985. 

Jeff Scon vers, 

Secretory. 

|FR Doc- 85-10932 Filed 5-3-85; 8:45 am] 

eiLUNO COO€ 6720-41-4! 


FEDERAL MARITIME COMMISSION 
Concorde/Nopal Line Petition 

On January 23,1985, Concorde/Nopal 
Line (Concorde/Nopal) petitioned the 
Federal Maritime Commission pursuant 
to section 19 of the Merchant Marine 
Act of 1920 (48 U.S.C. 876) to issue rules 
to meet or adjust conditions which 
Concorde/Nopal alleges are unfavorable 
to shipping in the U.S./Venezuela trade. 
The Commission notified the 
Department of State and the public of its 
intention to issue a proposed rule to 
meet or adjust the apparently 
unfavorable conditions. That action was 
twice deferred, however, in response to 
requests by Concorde/Nopa! which 
informed the Commission that it 
expected to reach an amicable 
resolution of the matter in consultations 
with the Venezuelan Ministry of 
Transportation and Communications. 

Concorde/Nopal recently withdrew 
its request that the Commission defer 
action on its petition because it had 
been unable to secure a permit from the 
Venezuelan Government which would 
allow it to operate in the trade with 
more than one vessel designated In 
advance. Concorde/Nopal now again 
informs the Commission by letter of 
April 30.1985, that it expects the matter 
to be resolved by the imminent issuance 
of a permit for it to operate in the trade 
with more than one designated vessel. 
The Commission will, accordingly, defer 
further action on the proposed rule and 
the petition until May 8.1985. The 
Commission does so with the 
understanding that Concorde/Nopal will 
inform the Commission in writing by 
May 6, 1985 of its status in the trade. 

By ihe Commission. 

Bruce A. Dombrow ski. 

A ding Secretary. 

|FR Doc. 85-10929 Filed 5-3-85; 8:45 am| 

eiLUNO cooc sra-oi-M 


FEDERAL RESERVE SYSTEM 
Agency Forms Under Review 

April 30.1985 

Background 

Notice is hereby given lo final 
approval of proposed information 
collection(s) by the Board of Governors 
of the Federal Reserve System (Board) 
under OMB delegated authority, as per 5 
CFR 1320.9 (OMB Regulations on 
Controlling Paperwork Burdens on the 
Public). 

FOR FURTHER INFORMATION CONTACT: 

Federal Reserve Board Clearance 
Officer—Cynthia Classman—Division 
of Research and Statistics Board of 
Governors of the Federal Reserve 


System, Washington. D.C. 20551 (202- 
452-3829) 

OMB Desk Officer—Robert Neal— 
Office of Information and Regulatory 
Affairs. Office of Management and 
Budget. New Executive Office 
Building, Room 3208. Washington, 
D.C 20503 (202-395-6880) 

Proposal to approve under OMB 
delegated outhority the extension with 
revision of the following reports: 
t. Report title: Report of Transaction 
Accounts, Other Deposits and Vault 
Cash; Reports of Certain Eurocurrency 
Transactions; and Advance Report of 
Deposits 

Agency form number FR 2900; FR 2950/ 
51; and FR 2000/2001 
OMB Docket number 7100-0087 
Frequency: Weekly, Quarterly, Daily 
dependent upon report. 

Reporters: Depository institutions. 

Small businesses are affected. 

General description of report: This 
information collection is mandatory [12 
U.S.C. 248(a), 461. 3105) and is given 
confidential treatment [5 U.S.C. 552b(4) 
and b{8)]. 

Package of reports collects 
information on deposit data from 
depository Institutions that have 
transactions accounts or nonpersonal 
time deposits and are not fully exempt 
from reserve requirements (FR 2900); 
Eurocurrency deposits from depository 
institutions that obtain funds from 
foreign (non-U.S.) sources or that 
maintain foreign branches (FR 2950, 
2951); and selected items on the 2900 in 
advances from large commercial banks 
(FR 2000) and a sample of small 
commercial banks (FR 2001). An 
increase from $15 to $25 million in the 
deposit cutoff level used to differentiate 
between weekly and quarterly reporting 
is proposed for the FR 2900 report. 

2. Report title: Quarterly Report of 
Selected Deposits. Vault Cash and 
Reservable Liabilities and Annual 
Report of Total Deposits and 
Reservable Liabilities 
Agency form number FR 2910q; FR 
1290a 

OMB Docket number 7100-0175 
Frequency: Quarterly; annually 
Reporters: Depository Institutions 
Small businesses are affected. 

Ceneral description of report: This 
information collection is mandatory |12 
U.S.C. 248(a) and 461) and is given 
confidential treatment (5 U.S.C. 552b(4) 
and b(8)|. 

These reports collect information from 
depository institutions (other than U.S. 
branches and agencies of foreign banks 
and Edge and Agreement Corporations) 
that are exempt from reserve 
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rrquiremenu under the Cum-St 
Ccrmain Depository Institutions Act of 
1982. Information provided by these 
reports is used to construct and anulyzc 
the monetary aggregates and to ensure 
compliance with Regulation D—Reserve 
Requirements of Depository Institutions. 
An increase from $2 million to the 
equivalent of the rescrvable liabilities 
exemption amount ($2.4 million in 1985) 
in the lower total deposit cutoff level 
used to determine nonreporter status 
versus FR 2910a reporting is proposed. 

An increase from $15 to $25 million is 
proposed for the upper total deposit 
cutoff level to determine quarterly 
versus annual reporting is also 
proposed 

3 Report title: Bank Holding Company 

Financial Supplement - 
Agency form number. FR Y-9 
0MB Docket number. 71-0128 
Frequency: semiannually, annually 
Reporters: Bank Holding Companies 
Small businesses are not affected. 

General description of report: This 
information collection is mandatory (12 
U.S.C. 1844] and is not given 
confidential treatment. 

The FR Y-9 data historically has been 
thp primary source of information for the 
Federal Reserve System’s bank holding 
company (BHC) surveillance function in 
its on going monitoring of the financial 
condition of these institutions. BIIC's 
with consolidated assets of Si50 million 
or more are required to file this report. 

Proposal to approve under OMB 
delegated authority the implementation 
of the following report: 

1. Report title: Bank Holding Company 

Financial Statement. 

Agency form number. FR 2352 
OMB Docket number will be assigned 
Frequency: semiannually 
Reporters: Bank Holding Companies 
Small businesses are affected. 

This information collection is 
mandatory [12 U.S.C. 1844| and is not 
Riven confidential treatment. 

The FR 2352 data is one of the primary 
sources of information for the Federal 
Reserve System's bank holding company 
|BI 1C) surveillance function in its on* 
Koing monitoring of the financial 
condition of these institutions. BHC’s 
with consolidated assets of less than 
Sl5»0 million are required to file this 
report. 

Buurd of Governors of the Federal foster* 
fystwn. April 3a 1985. 

McAfee. 

'***ociate Secretary of the Board. 

IFK Doc. 85-10874 Filed 5-3-85: 8:45 wm| 

COOC 6210-01. M 


Bank of Virginia Co.; Application To 
Engage de Novo in Permissible 
Nonbanking Activities 

The company listed in this notice has 
filed an application under § 225.23(a)(1) 
of the Board’s Regulation Y (12 CFR 
225.23(a)(1) for the Board’s approval 
under section 4(c)(8) of the Bunk 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and $ 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage de novo . either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in $ 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the % 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such a 
greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue conentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the parly 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding the application must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than May 24,19B5. 

A. Federal Roserve Bank of Richmond 
(Lloyd W. Bo&tian. Jr. Vice President) 
701 East Byrd Street. Richmond. Virginia 
23261: 

1 . Bank of Virginia Company . 
Richmond. Virginia: to engage de novo 
through its subsidiary. Bank of Virginia 
Insurance Agency. Inc.. Richmond. 
Virginia, in general insurance agency 
activities pursuant to section 4(c)(8)(C) 
of the Bank Holding Company Act, 12 
U.S.C. 1843(1 )(8)(6). 


Hoard of Governors of the Federal 
System. April 30.1985. 

|.imr* McAfee. 

Associate Sticretary of the BiKtrd. 

|FR Dor 85-10875 Filed 5-3-85: 8:45) 

SILLING COOC MIS-01 -at 

Sutton Bancshares, Inc., et at.; 
Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies 

The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Compuny Act (12 U.S.C. 18421 and 
$ 225.14 of the Board's Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their view9 in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that ure in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted; comments 
regarding each of these applications 
must be received not later than May 28. 
1985. 

A. Federal Reserve Bank of Cleveland 

(I.ee S. Adams. Vice President) 1455 East 
Sixth Street. Cleveland, Ohio 44101: 

1. Sutton Bancshares, Inc., Attica. 
Ohio; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of Sutton State Bank. 
Attica. Ohio. 

B. Federal Reserve Bank of Atlanta 

(Robert E. Hcck. Vice President) 104 
Marietta Street. N.W.. Atlanta. Georgia 
30303: 

l. Louisiana Bancshares. Inc .. Baton 
Rouge. Louisiana: to acquire 100 percent 
of the voting shores of Gulf National 
Bancorp. Inc.. Lake Charles. Louisiana, 
thereby indirectly acquiring Gulf 
National Bank at Lake Charles, Lake 
Charles. Louisiana. 
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Board of Governors of the Fedora! Reserve 
System. April 30.1985. 

|times McAfee, 

Associate Secretary of the Board. 

|FR Doc. 85-lG87ti Filed 5-3-85; 8:45 <»m| 

Dll UNO COOC ft21O>0f-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

Advisory Committees; Meetings 

Correction 

In FR Doc. 85-9801 beginning on page 
16151 in the Issue of Wednesday. April 
24,1985, make the following correction: 
On page 16151. in the third column, in 
the second line, "9:00" should read 
"9:30’\ 

B4LUNO COOC 1S04-01-M 


Health Care Financing Administration 

Statement of Organization, Functions, 
and Delegations of Authority 

Part F. of the Statement of 
Organization. Functions, and 
Delegations of Authority for the 
Department of Health and Human 
Services. Health Care Financing 
Administration (HCFA). (Federal 
Register. Vol. 48. No. 198. pp. 46440- 
40441, dated Wednesday. October 12 
1983, and Federal Register. Vol. 49, No. 
133, p. 26114. dated Tuesday. July 10. 
1984) is mended to reflect the 
reorganization of the Office of Financial 
Operations (OFO). Bureau of Program 
Operations (BPO). Office of the 
Associate Administrator for Operations. 
—The OFO is being reorganized to 
streamline operations by 
consolidating two divisions having 
similar functions into one new 
division. 

The specific amendments to Part F. 
are as follows: 

—Section FP.20.A. Bureau of Program 
Operations (FPA) is amended by 
deleting the functional statements and 
organizational titles for Section 
FP.20.A.1.C, Division of Provider 
Overpayments (FPA73) and Section 
FP.20.A.4.d. Division of Beneficiary 
Appeals and Overpayments (FPA74). 
The abolishment of the two divisions 
includes deleting the division's 
subordinate branches in their entirety. 
The two abolished divisions are 
replaced bv one new division, the 
Division of Overpayment Prevention. 


The new divisional functional 
statement and organizational title 
(Section FP.20.A.4.C.) read as follows: 

c. Division of Overpayment Prevention 
fFPA 771 

Analyzes the capabilities of the 
Medicare intermediaries and carriers 
and Medical fiscal agents and State 
agencies to ascertain the most efficient 
application of funds available for 
auditing HCFA’s providers and 
suppliers. Prepares manual instructions 
for regional offices, contractors. State 
agencies, and fiscal agents on the proper 
determination and recovery of 
overpayments of Medicare and 
Medicaid funds. Analyzes, controls, and 
monitors outstanding overpayments to 
assure that contractors, State agencies, 
and fiscal agents are timely in 
identifying and collecting overpayments. 
Advises and assists regional officers, 
contractors. State agencies, and fiscal 
agents in negotiations with providers, 
physicians, and suppliers relating to the 
acceptability of particular techniques of 
determining the amount of 
overpayments, the responsibility for 
repayment, and the method of recovery. 
Provides assistance in determining 
when recovery actions may be 
nonprofitable. Makes final 
determinations regarding the 
acceptability of compromises of 
beneficiary overpayments (up to 
$20,000). In cases for which recovery 
action is pursued, maintains the control 
system relating to the statute of 
limitations for filing suit and processes 
uncollectable overpayment cases to. and 
maintains liaison with, the General 
Accounting Office, the Office of the 
General Counsel, and the Department of 
Justice. Directs the processing of all 
Medicare (Part A) beneficiary appeals 
and beneficiary overpayments. Plans, 
directs, and coordinates the processing 
of claims submitted for reconsideration 
and hearings. Reviews decisions by the 
Social Security Administration's Office 
of Hearings and Appeals with respect to 
the liability and amount of beneficiary 
overpayments. Evaluates and provides 
input to other HCFA components on the 
performance of contractors with respect 
to the processing of beneficiary appeals 
and overpayments. 

Dated: April 4.1985. 

Barlett S. Fleming, 

Associate Administrator for Management and 
Support Services . 

|FR Doc. 85-10893 Filed 5-3-85: 845 urn) 

MUNG COOC 4120-0J-M 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

Powder River Regional Coal Team 
Meeting 

April 29. 1985. 

agency: Bureau of Land Management. 
Interior. 

action: Notice of meeting and call for 
re-expressions of leasing interest. 

summary: This notice is to inform the 
public that the Powder River Regional 
Coal Team Meeting will meet on June 5. 
1985, to discuss issues related to round 
two coal activity planning in the Powder 
River coal region. The public is welcome 
to attend. The primary purposes of the 
meeting are to (1) review the coal 
market interest in the Powder River 
Region. (2) develop direction for making 
Federal coal leasing recommendations 
for round two coal activities, provided 
that the on-going National coal program 
review results in the continuation of 
round two activities, and (3) reevaluate 
the framework of the Draft 
Environmental impact Statement for 
Round II Coal Lease Sale in the Power 
River Region, January 1984. 
date: The learn will meet at 8:30 a.m on 
June 5.1985. 

address: The meeting will be held at 
the Casper Hilton. 1-25 and Rancho 
Road. Casper. Wyoming: telephone (303) 
266-6000. 

FOR FURTHER INFORMATION CONTACT: 

Don Brabson, Branch of Solid Minerals, 
Bureau of Land Management. 2515 
Warren Avenue. Cheyenne, Wyoming 
82001; telephone (307) 772-2571. 
SUPPLEMENTARY INFORMATION: The 
Powder River Regional Coal Team is a 
subcommittee of the Federal-State Coal 
Advisory Board. This team has the duty 
to guide all phases of the coal activity 
planning process in the portions of 
Montana and Wyoming that are within 
the Powder River Coal Region. The team 
has not met since June 21.1983. Since 
then the Bureau of Land Management 
published the above-referenced Round II 
Coal Lease Sale Draft EIS, and issued 
proposals to implement most 
recommendations of the Linowes 
Commission's report on Fair Market 
Value Policy For Federal Coal Leasing 
and the Office of Technology 
assessment's report on Environmental 
Protection in the Federal Coal Leasing 
Program , and published in the Federal 
Coal Management Program , Draft 
Environmental Impact Statement 
Supplement. Although the review of the 
recommendations und proposals in 
these reports is continuing, the Regional 
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Coal Team members believe that it is 
appropriate to review the status of the 
Round II leasing effort and develop a 
plan of action for commencing regional 
coal activity planning in the Powder 
River Region. Implementation of the 
plan will be contingent upon the 
outcome of the on-going National coal 
program review. If this review results in 
i decision that activity planning should 
not continue, then Powder River round 
two coal leasing activities will cease. 

At this meeting, the team will review 
the basis for the round two draft E1S and 
the 22 potential lease tracts addressed 
in this draft EIS. To assist the tract 
review, the team requests public 
comments and re-expressions of leasing 
interest concerning any of the 22 tracts 
addressed in the draft EiS. Responses 
are requested to: 

1 Describe any portion of an existing 
ooal tract which warrants redelineation 
consideration and provide detailed 
supporting justification. 

2 Indicate a three year period during 
which a lease offering would be 
appropriate and provide detailed 
supporting rationale for this timeframe, 
and 

3. Provide any new geological or 
surface data, above and beyond that 
previously submitted. 

This information, a data adequacy 
review, and an analysis of the Powder 
River coal market may utimately lead to 
recommendations for a phased leasing 
schedule for the 22 tracts currently 
under consideration for round two 
leasing, provided that round two coal 
activity planning continues. The 
comments and re-expressions of interest 
concerning the 22 tracts may be sent in 
advance of the team meeting to the: 

Chief. Branch of Solid Minerals, Bureau 
of Land Management (WSO-924), 2515 
Warren Avenue. Cheyenne. Wvoming 
82001 . 

A summary of all responses received 
on or before May 31.1985, will be 
announced at the Meeting on June 5. 

1985. If no re-exprcssions of interest arc 
received, then the RCT will assume that 
leasing interest no longer exists. 

The agenda for this meeting is as 
follows: 

1 Introductions 
* Voting member* 
h Ex-officio members 
* Status of Powder River Regional Coat 
Team Charter 

3 Regional Cool Activity Status 
a Current Production 
h- Round one leases 
c Preference Right Lease Applications 
d Exchanges 
T Market Analysis 
^ Round Two Tract Status 
*> Current tract interest summary 


b. Need to expand call for expressions of 
interest 

c. Redelineation needs 

d. Land use planning status 

e. Tract coal drilling needs 
6. Round II Draft EIS 

a. Alternative leasing level adequacy 

b. Georgraphic Information System 
demonstration of data base 

c. Data adequacy standards 

d. Discussion of Science Advisors 
a. Discussion of Review Council 

f. Regional Boundaries 

g. Need for Supplemental Draft EIS 

h. Schedule or steps to Final EIS 
Hillary A. Oden. 

State Director. 

(FR Doc. 85-10919 Filed 5-3 85; 8:45 ami 

BILLING COO€ 010-2*-* 


INTERSTATE COMMERCE 
COMMISSION 

tl.C.C. Order No. P-611 

Passenger Train Operation; Atchison, 
Topeka and Santa Fe Railway Co. 

It appearing, that the National 
Railroad Passenger Corporation 
(Amtrak) has established through 
passenger train service between New 
Orleans. Louisiana, and Los Angeles. 
California. The operation of these trains 
requires the use of the tracks and other 
facilities of Southern Pacific 
Transportation Company (SP). A portion 
of the SP tracks near Strauss. New 
Mexico, are temporarily out of service 
because of o derailment. An alternate 
route is available via The Atchison. 
Topeka and Santa Fe Railway Company 
between Doming. New Mexico, and El 
Paso. Texas. 

It is the opinion of ih<?Commission 
thuUthe use of such alternate route is 
necessary in the interest of the public 
ond the commerce of the people; that 
notice and public procedure herein are 
impracticable and contrary to the public 
interest; and that good cause exists for 
making this order effective upon less 
than thirty days' notice. 

It is ordered. 

(a) Pursuant to the authority vested in 
me by order of the Commission served 
April 29,1982. and of the authority 
vested in the Commission by Section 
402(c) of the Rail Passenger Service Act 
of 1970 (45 U.S.C. 582(c)), The Atchison. 
Topeka and Santa Fe Railway Company 
(ATSF) is directed to operate trains of 
the National Railroad Passenger 
Corporation (Amtrak) between Deming. 
New Mexico, and a connection with 
Southern Pacific Transportation 
Company at El Paso, Texas. 

(b) In executing the provisions of this 
order, the common carriers involved 
shall proceed even though no 


agreements or arrangements now exist 
between them with reference to the 
compensation terms and conditions 
applicable to suid transport a lion. The 
compensation terms and conditions 
shall be. during the lime this order 
remains in force, those which are 
voluntarily agreed upon by and between 
said carriers; or upon failure of the 
carriers to so agree, the compensation 
terms and conditions shall be as 
hereafter fixed by the Commission upon 
petition of any or all of the said carriers 
in accordance with pertinent authority 
conferred upon it by the Interstate 
Commerce Act and by the Rail 
Passenger Service Act of 1970, as 
amended. 

(c) Application. The provisions of this 
order shall apply to intrastate, interstate 
and foreign commerce. 

(d) Effective date. This order shall 
become effective at 11:00 a.m., (EST). 
March 30.1985. 

(e) Expiration dqtc. The provisions of 
this order shall expire at 11:59 p.m. 
(EST). March 31.1985, unless otherwise 
modified, amended, or vacated by order 
of this Commission. 

This order shall be served upon The 
Atchison. Topeka and Santo Fe Railway 
Company and upon the National 
Railroad Passenger Corporation 
(Amtrak). and a copy of this order shall 
be filed with the Director. Office of the 
Federal Register. 

Usued at Washington. D.C., March 30.1985. 
Interstate Commerce Commission. 

|ohn H. O’Brien, 

Agent. 

(FR Doc. 85-10922 Filed 5-3-85; 8 45 nm| 
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M C.C. Order No. P-821 

Passenger Train Operation; Union 
Pacific Railroad Co. 

// appearing , that the National 
Railroad Passenger Corporation 
(Amtrack) has establihed through 
passenger train service between Seattle, 
Washington and Los Angeles, 

California. The operation of these trains 
requires the use of the tracks and other 
facilities of Southern Pacific 
Transportation Company (SP). A portion 
of the SP tracks at Small. California, are 
temporarily out of service because of 
derailment. An alternate route is 
available via the Union Pacific Railroad 
Company between Bieber. and 
Sacramento, California. 

It is the opinion of the Commission 
that the use of such alternate route is 
necessary in the interest of the public 
ond the commerce of the people; that 
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notice and public procedure herein are 
impracticable and contrary to the public 
interest; and that good cause exists for 
making this order effective upon less 
than thirty days' notice. 

It is ordered. 

|a) Pursuant to the authority vested in 
me by order of the Commission decided 
April 29,1982, and of the authority 
vested in the Commission by Section 
*t02{c) of the Rail Passenger Service Act 
of 1970 (45 USC 582(i:J). the Union 
Pacific Railroad Company (UP), is 
directed to operate trains of the 
National Railroad Passenger 
Corporation (Amtrak) between Bieber. 
California, and a connection with 
Southern Pacific Transportation 
Company (SPJ at Sacramento, 

California. 

(b) In executing the provisions of this 
order, the common carriers involved 
shall proceed even though no 
agreements or arrangement* now exist 
between them with reference to the 
compensation terms and conditions 
applicable to said tranportation. The 
compensation terms and conditions 
shall be. during the time this order 
remains in force, those which are 
voluntarily agreed upon by and between 
said carriers; or upon failure of the 
carriers to so agree, the compensation 
terms and conditions shall be as 
hereafter fixed by the Commission upon 
petition of any or all of the said carriers 
in accordance with pertinent authority 
conferred upon it by the Interstate 
Commerce Act and by the Rail 
Passenger Service Act of 1970. as 
amended. 

(c) Application. The provision* of this 
order shall apply to intrastate, interstate 
and foreign commerce. 

(d) Effective date. This order shall 
become effective at 12:15 a.m., EST. 

April 1.1985. 

(e) Expiration date. The provisions of 
this order shat! expire at 11:59 pjn„ EST. 
April 2.1985. unless otherwise modified, 
amended, or vacated by order of this 
Commission. 

This order shall be served upon Union 
Pacific Railroad Company and upon 
National Railroad passenger 
Corporation (Amtrak). and a copy of this 
order shall be filed with the Director. 
Office of the Federal Register. 

Issued at Washington. O.C. April 1.1985 
Inii rstatr Cofumert* Commission 
John II. O Briffo, 

As't'nl 

|I*R Doc. 4*5-10121 Filed 5-3-85; 8:45 *m| 

billing coot 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

(Notice 85-281 

NASA Advisory Council (NAC), Space 
and Earth Science Advisory 
Committee (SESAC); Meeting 

agency: National Aeronautics and 
Space Administration. 
action: Notice of meeting. 

summary: In accordance with the 
Federal Advisory Committee Act. Pub. 

L 92-483. as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NASA Advisory Council Space and 
Earth Science Advisory Committee. 

Task Force on the Scientific Uses of 
Space Station. 

DATE: May 29-30. 1985. 8:30 a.m. to 5 
pm.. and May 31.19BS. 8:30 a m. to 3 
p.m. 

ADDRESS; National Aeronautics and 
Space Administration. Lyndon B. 

Johnson Space Center. Building 1, Room 
360A. Houston. TX 770S8. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Richard S. Sade. Code E, NASA 
I ie;?dquarters. Washington. DC 20548 4 

(301/453-1430). 

SUPPLEMENTARY INFORMATION: The 

Space Station Task Force was 
established under the NAC Space and 
Earth Science Advisory Committee to 
counsel NASA on plans for and work in 
progress on the scientific utilization of 
new capabilities which will be afforded 
by the Space Station, including the 
relationship of these plans to the 
existing space science program. 

This meeting will be dosed to the 
public from 8:30 a.m. to 10 a.m. on May 
31 for a discussion of the qualifications 
of candidates for membership. Such a 
discussion would invade the privacy of 
the candidates and other individuals 
involved. Since this session will be 
concerned with matters listed in 5 U.S.C. 
552b(c)(6). it has been determined that 
the meeting be closed to the public for 
this period of time. The remainder of the 
meeting will be open to the public up to 
the seating capacity of the room 
(approximately 00 persons inducting 
Committee members and other 
participants). Topics under discussion at 
this meeting will include data system* 
for Space Station, the role of humans in 
Space Slation. microgravity and 
pointing, and momentum management. 
Type of meeting: Open. 

Agenda 

May 29. 1995 
8:30 a.m. — Welcome. 


8:45 a m.—Update on Space Station 
Program. 

11 a.m.—Discussion of Task Force 
Concern*. 

1 p.m.—Role of Humans. 

3 p.m.—Data Systems for Space St.itins 
5 pjn.—Adjourn. 

May 30, 1995 

8:30 a.m.—Momentum Management 
10:30 a.m.—Discussion on Microgravity 
0 Pointing. 

I p.m.—Discussion of Summer Study. 

3 p.m.—General Discussion. 

5 pjn.—Adjourn. 

May 31. 1985 

8:30 a.m.—Closed Discussion on 
Membership. 

10 a.m.—General Discussion. 

II a.m.—Recommendations to NASv\ 

1 p.m.—Tour of Lyndon B. Johnson 

Space Center. 

3 p.m.—Adjourn. 

Dail«d: April 3a 19*5 
Richard L Daoiiib, 

Deputy Director : Logistics Management and 
Information Programs Division. Office of 
Management. 

[FR Doc 85-10871 Filed 5-3-85. 8:45 am] 
BtLUNO coot 7S10-0MI 


l Notice (85-27)J 

National Environmental Policy Act; 
Notice of Availability of Final 
Environmental Impact Statement 

agency: National Aeronautics and 
Space Administration. 
action: Notice of availability of final 
Environmental Impact Statement. 

summary: Notice Is hereby given of the 
public availability of the final 
Environmental Impact Statement (EIS) 
for the National Aeronautics and Space 
Administration Centaur Upper Stage lor 
Use with the Space Transportation 
System. This document addresses the 
development and use of the Centaur 
vehicle as an upper stage in space 
launch activities. 

Comments on tbe draft CIS were 
previously solicited from State and local 
agencies and members of the public 
through a notice in the Federal Regbvr 
of June 12.1984. 

Copies of the draft and final 
Statement have been furnished to the 
Environmental Protection Agency: the 
Departments of Air Force. Army. Navy. 
Commerce. Defense. Health and Human 
Serv ices. Interior. Labor, and 
Transportation: to appropriate State and 
local agencies; and to numerous private 
organizations. 
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Copies of the final Statement may be 
obtained or examined at any of the 
fallowing locations: 

(a) NA$A Headquarters. Public 
Documents Room (Room 126). 600 
Independence Avenue SW., 

Washington. DC 20546. 

(b) NASA Ames Research Center 
(Building 201. Room 17). Moffett Field. 

CA 94035. 

(c) NASA ARC-Dryden Flight 
Research Facility (Building 4800, Room 
1017). P.O. Box 273. Edwards. CA 93523. 

(D) NASA Goddard Space Flight 
Center fBuilding 8. Room 150), Grecnbelt 
Road. Greenbelt, MD 20771. 

(e) NASA Lyndon B. Johnson Space 
Center (Building 1. Room 136). Houston. 
TX 77058, 

(f) NASA John F. Kennedy Space 
Center (Headquarters Building, Room 
1207), Kennedy Space Center. FL 32899. 

(#) NASA Langley Research Center 
(Building 1219. Room 304). Hamptdh. VA 
23665. 

(h) NASA Lewis Research Center 
(Administration Building. Room 120), 
21000 Brookpark Road, Cleveland. OH 

44135. 

(i) NASA Gorge C. Marshall Space 
Flight Center (Building 4200, Room (G- 
11). Huntsville. AL 35812. 

(j) NASA National Space Technology 
Laboratories (Building 1100. Room A- 
213). NSTL Station. MS 39590. 

(k) Jet Propulsion Laboratory (Building 
190, Room 600). 4800 Oak Grove Drive, 
Pasadena, CA 91109/ 

|l) NASA GSFC-Wallops Flight 
Facility (Library Building. Room E-105). 
Wallops Island, VA 23337. 

Dated: April 10,1905. 

C Robert Nyimith. 

Associate Administrator for Management 
|FR Doc. 85-10872 Filed 5-3-85: 8:45 am| 
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NATIONAL science foundation 

Materials Research Advisory 
Committee; Meeting 

In accordance with the Federal 
Advisory Committee Act. Pub. L 92-463, 
National Science Foundation 
announces the following meeting: 

Name: Materials Research Advisory 

Commit tee. 

Place: George Washington University, 
Academic Center. Smith Hall of Art, 801 22nd 
NW„ Washington, DC 20052. 

Date: Tuesday, May 21; and Wednesday. 
May 22 1985. 

Time: 8:30 a.m.-5:00 p.m., those days. 

Type of meeting: Part Open—May 21. 8:30- 
* K>P*n); May 21. 1-4 30 (Closed), May 21. 

(Open). Part Open—May 22. 8:30-1 
lUpen). May 22,1-5:00 (Closed), 


Contact person: Dr. Lewis FL Nosanow, 
Director. Division of Materials Research. 
Room 408, National Science Foundation. 
Washington. DC 20550. Telephone: (202) 357- 
9794. 

Summary minutes: May be obtained from 
the Contact Person, Dr. Lewis H. Nosanow at 
the above stated address. 

Purpose of subcommittee: To provide 
advice and recommendations concerning 
support of materials research. 

Agenda 

Tuesday . May 21. 1985 

8:30 a.m.—Introductory remarks; 

Overviews of the NSF, the Directorate for 
Mathematical and Physical Sciences (MPS). 
and the Division of Materials Research 
(DMR). 

10:45 a.m.—Status Report, Synchrotron 
Radiation Center (SRC). 

1200 Noon—Lunch. 

1:00 p.m.—Report and Discussion of the od 
hoc Oversight of the Metallurgy, the Polymers 
and the Ceramics and Electronic Materials 
Programs (Closed). 

4:30 p.m.—Role of the Department of 
Energy' in the Support of Materials. 

5:00 p.m.—Adjourn. 

Wednesday. May 2Z 1985 

8:30 a.m.—Convene. Initial Discussion. 

9:00 a.m.—Role of the Directorate for 
Engineering in the Support of Materials. 

9:45 a.m —The Role of the OASC in the 
Support of Materials. 

10:30 a.m.—Discusson: MRAC Advice to 
DMR on (1) Aladdin. (2) DMR Budget. 

12.00 Noon—Lunch. 

100 p.m.—Continued Discussion of the ad 
hoc Oversight Reports on the Metallurgy, 
Polymers, and Ceramics (MPC) Section 
(Closed). 

5:00 p.m.—Adoum. 

Reasons for dosing: The Oversight Reports 
involve discussion of proposals containing 
information of a proprietary or confidential 
nature, including technical information, 
financial data, such as salaries, and personal 
information concerning individuals 
associated with the proposals. These matters 
ure within exemptions (4) and (6) of 5 U.S.C 
5526(c). Government in the Sunshine Act. 

Authority to dose meeting: This 
determination was made by the Committee 
Management Officer pursuant to provisions 
of Section 10(d) of Pub. L 92-463. The 
Committee Management Officer was 
delegated the authority to make such 
determinations by the Dircclror, NSF. on July 
8.1979. 

M. Rebecca Winkler. 

Committee Management Officer 
May 1.1985. 

|FR Doc. 85-10892 Filed 5-3-85; 8:45 am) 
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NORTHERN MARIANA ISLANDS 
COMMISSION ON FEDERAL LAWS 

Meeting 

The Northern Mariana Islands 
Commission on Federal Laws. 


established pursuant to section 504 of 
the Covenant to Establish a 
Commonwealth of the Northern Mariana 
Islands in Political Union with the 
United States of America (Pub. L 94- 
241. 48 U.S.C. 1681 note), will meet on 
Wednesday, May 8.1985, at 9:30 a.m.. in 
room 7000 of the Main Interior Building, 
at 18th and C Streets. Northwest, in 
Washington. D.C. The meeting may 
extend into the following day. at the 
same location. 

The purpose of the Commission is “to 
survey the laws of the United States and 
to make recommendations to the United 
States Congress as to which laws of the 
United States not applicable to the 
Northern Mariana Islands should be 
made applicable and to what extent and 
in what manner, and which applicable 
laws should be made inapplicable and 
to whot extent and in what manner/’ 

The intended agenda for this meeting 
is orientation of new Commission 
members, a review of the Commission’s 
work to date on its next report to 
Congress, and consideration of pending 
staff recommendations on the 
application of particular federal laws in 
the Northern Mariana Islands. 

The meeting will be open to the 
public. Attendance by the public will be 
limited to space available. 

For further information about this 
meeting, contact Daniel H. MacMeekin, 
Executive Director. Northern Mariana 
Islands Commission on Federal Laws, 
4340 Main Interior Building, Washington 
D.C. 20240. (202) 343-5617. 

Interested persons may make oral 
presentations to the Commission or file 
written statements with respect to 
particular federal law's. Persons desiring 
to make oral presentations should make 
arrangements with Mr. MacMeekin at 
least seven days prior to the meeting. 

Dated April 28,1985. 

Benlgno R. Filial. 

Chairman. 

|FR Doc. 85-10945 Filed 5-3-65; 8:45 am) 

BILLING COOC 4J10-93-M 


NUCLEAR REGULATORY 
COMMISSION 

[Docket No. 50-281) 

Carolina Power & Light Co., 
Withdrawal of Application for 
Amendment to Facility Operating 
License 

The United States Nuclear Regulatory 
Commission (the Commission) has 
granted the request of Carolina Power 
and Light Company (the licensee) to 
withdraw its December 2 1980 











19098 


Federal Register / Vol. 50, No. 87 / Monday. May 6. 1985 / Notices 


application of the M B. Robinson Steam 
Electric Plant Unit No. 2 located in 
Hartsville, South Carolina. The 
proposed amendment would have 
revised the provisions in the Technical 
Specifications for the H.B. Robinson 
Steam Electric Plant to add Technical 
Specifications for the operation of 
Dcdicated/Altemate Shutdown System. 
The Commission issued a Notice of 
Consideration of Issuance of the 
Amendment in the Federal Register on 
August 23.1983 (48 FR 38393). By letter 
dated July 20.1984, the licensee 
requested, pursuant to 10 CFR 2.107, 
permission to withdraw its application 
for the proposed amendment. The 
Commission has considered the 
licensee's July 20.1984 request and has 
determined that permission to withdraw 
the December 2.1980 application for 
amendment should be granted. 

For further details with respect to this 
actiom see (1) the application for 
amendment dated December 2.1980: (2) 
the licensee's letter dated July 20,1984. 
withdrawing the application for license 
amendment: snd (3) our letter dated 
April 29.1965. AH of the above 
document are available for public 
inspection at the Commission's Public 
Document Room, 1717 H Street NW. # 
Washington. D.C. and at the Hartsville 
Memorial Library. Home and Fifth 
Avenues, Harlsville. South Carolina 
29535. 

Dated at Oothesdo. Maryland, this 29th day 
of April 1985 
Steven A- Varga. 

Chief, Ofwmting Rendon Branch *!, 

Division of Licensing. 

I PR Doc. 85-10983 Filed 8:45 amj 

BILLING COOi 7MB4f-y 


(Docket Ho. 50-2081 

Columbia University in the City of New 
York; Proposed Issuance of Order 
Terminating Facility Operating License 

The U.S. Nuclear Regulatory 
Commission (Commission) is 
considering issuance of an Order to 
Columbia University in the City of New 
York terminating Facility Operating 
License No. R-128, in accordance with 
the licensee’s request duted January 14. 
1985, as supplemented March 27.1985. 
The licensee has never operated the 
facility and no fuel was ever obtained or 
installed in the reactor. 'The licensee had 
modified certain systems so as to render 
the reactor inoperable. 

Prior to issuance of the Order, the 
Commission will have made the findings 
by the Atomic Energy Act of 1954. as 


amended (the Act), and the 
Commission's rules and regulations. 

By June 5.1965, the licensee may file a 
request for a hearing with respect to 
issuance of the subject Order and any 
person whose interest may be affected 
by this proceeding and who wishes to 
participate as a party in the proceeding 
must file a petition for leave to 
intervene. Requests for a hearing and 
petitions for leave to intervene shall be 
Tiled in accordance with the 
Commission’s "Rules of Practice for 
Domestic Licensing Proceedings" in 10 
CFR Part 2. If a request for hearing or 
petition for leave to Intervene Is filed by 
the above date, the Commission or an 
Atomic Safety and Licensing Board, 
designated by the Commission or by the 
Chairman of the Atomic Safety and 
Licensing Board will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate Order. 

As required by 10 CFR 2,714. a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner's right under the Act to be 
made a party to the proceeding: (2) the 
nature and extent of the petitioners 
property, financial, or other Interest in 
the proceeding; and (3) the possible 
effect of any Order which may be 
entered on the petitioner's interest. The 
petition should also identify the specific 
aspect(s) of the subject matter of the 
proceeding as to which petitioner 
wishes to intervene. Any person who 
has filed a petition to intervene or who 
has been admitted as a party may 
amend the petition without requesting 
leave of the Board up to fifteen (15) days 
prior to the first prehearing conference 
scheduled in the proceeding but such an 
amended petition must satisfy the 
specificity requirements described 
above. 

Not later than fifteen (15) da>s prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the action under consideration. A 
petitioner who fails to file such u 


supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate us a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the Order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

A request for a hearing or a petition 
for leave to intervene shall be filed with 
the Secretary of the Commission. United 
States Nuclear Regulatory Commission. 
Washington, D.C. 20555. Attention: 
Docketing and Sendee Section, or may 
be delivered to the Commission's Public 
Document Room. 1717 H Street NW„ 
Washington. D.C by the above data 
Where petitions are filed during the Iasi 
ten (10) days of the notice period, it is 
requested that the petitioner or 
representative for the petitioner 
promptly so inform the Commission by a 
toll-free telephone call to Western 
Union at (800) 325-0000 (in Missouri 
(800) 342-6700). The Western Unton 
operator should be given Datagram 
Identification Number 3737 and the 
following message addressed to Cecil O 
Thomas: (petitioner's name and 
telephone number); (date petition was 
mailed): (Columbia University in the 
City of New York): and (publication dale 
and page number of this Federal 
Register notice). A copy of the petition 
should also be sent to the Exeuctive 
Legal Director, U.S, Nuclear Regulatory 
Commission. Washington. D.C. 20555. 
and to John Mason Harding, Resident 
University Counsel, Columbia 
University in the City of New York. New 
York, 10027. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, or the presiding officer of 
the Atomic Safety and Licensing Board 
designated to rule on the petition and/or 
request, that the petitioner has made a 
substantial showing of good cause for 
the granting of a late petition and/or 
request. That determination will be 
based upon a balancing of the factors 
specified in 10 CFR 2.714{a)(l)(iHv)aiul 
2.714(d). 

For further details with respect to thu 
action, see the licensee's application 
dated January 14.1985. as supplement* 
March 27,1985. which is available for 
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public inspection a! tlie Commission's 
Public Document Room. 1717 H Street. 
N’VY . Washington. D C, 

n.itml at pBltnads. Maryland iht* 29lh day 
of April IMS, 

Fur the Nuclear Regulatory Commission 
Cwil O. Thomas. 

Chief. Standardisation and Special Projects 

BnuuJk UnisHMtof Licensing. 

|FR Hoc. 85-10&84 Filed 5-3-65; MS ami 

ftlUNO COOT 75W-01-M 


(Docket No. 50-3231 

Diablo Canyon Nuclear Power Plant, 

Unit 2. Pacific Gas and Electric Co; 
Issuance of Facility Operating License 

DPR-81 

Notice Is hereby given that, pursuant 
to ihf* approval given in a Memorandum 
and Order dated April 23.1985, the U.S. 
Nuclear Regulatory Commission (the 
Commission) has issued Facility 
Operating License No. DPR-81 (the 
license) to Pacific Gas and Electric 
Company (PG8E or the licensee) which 
authorizes operation of the Diablo 
Canyon Nuclear Power Plant, Unit 2 (the 
facility or Diablo Canyon Unit 2). Diablo 
Canyon, Unit 2 is a pressurized water 
tractor located in San Luis Obispo 
County. California. This license 
authorizes operation at reactor core 
power levels not in excess of 3411 
megawatts thermal (rated power) in 
Accordance with the provisions of the 
license, the Technical Specifications and 
the Fnvironmentdl Protection Plan. 
However, the license contains a 
condition currently limiting operation to 
fisc percent of full power (170 
megawatts thermal). Authorization to 
operate at greater than five percent will 
require Commission approval. 

The application for license complies 
with the standards and requirements of 
th»* Atomic Energy Act of 1954. as 
amended (the Acl). and the 
Com mission's regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission’s regulations in 10 CFR 
Chapter I. which are set forth in the 
license. Prior public notice of the overall 
Action involving the proposed issuance 
of an operating license authorizing full 
power operation was published in the 
Federal Register on October 19.1973 (38 
FR 29105). 

The Commission has determined that 
issuance of (his License will not 
«»ult in any environmental impacts 
other than those evaluated in the Final 
Environmental Statement (issued in May 
1973. 38 FR 14183) and its Addendum 
(issued in May 1978, 41 FR 22895). the 
NRC Flood Plain Review (dated 


September 9.1981) and the NRC 
Discussion of Environmental Effects of 
the Uranium Fuel Cycle (dated 
September 9.1981) since the activity 
authorized by this License is 
encompassed by the overall action 
evaluated in those documents. 

For further details with respect to this 
action, see (1) the Commission 
Memorandum and Order dated April 23. 
1985; (2) Facility Operating License No. 
DPR-81 with Technical Specifications 
(NUREG-1132) and the Environmental 
Protection Plan: (3J the reports of the 
Advisory Committee on Reactor 
Safeguards doted June 12. 1975. August 
19.1977. July 14.1978. November 12. 

1980. February 14. 1984, April 9. 1984, 
June 20. 1984. and July 16. 1984: (4) the 
Commission's Safety Evaluation Report 
(NUREG-0875. Supplements 1 through 
No. 31); (5) the Final Environmental 
Statement dated May 1973 and its 
Addendum dated May 1978; (8) NRC 
Flood Plain Review of Diablo Canyon 
Nuclear Power Plant Site dated 
September 9.1981; and (7) Discussion of 
the Environmental Effects of Uranium 
Fuel Cycle dated September 9.1981. 
These items are available for public 
inspection at the Commission's Public 
Document Room. 1717 H Street NW„ 
Washington. D.C. and the California 
Polytechnic State University Library. 
Documents and Maps Department. San 
Luis Obispo. California 93407. A copy of 
the Facility Operating License No. DPR- 
81 may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission. Washington. 
D.C. 20555, Attention: Director. Division 
of Licensing. Copies of NUREG-0675 
and the Final Environmental Statement 
and its Addendum may be purchased 
from the National Technical Information 
Service. Department of Commerce, 5285 
Port Royal Road, Springfield. VA 22161, 
or may be ordered by calling (202) 275- 
2000 or (302) 275-2171 or by writing to 
the Superintendent of Documents. US. 
Government Printing Office, Post Office 
Box 37062, Washington. D.C 20013-7082. 
All orders should clearly identify the 
NRC publication number and the 
requester's GPO deposit account or 
Visa or Mastercard Number and 
expiration date. 

Dated at Belbesda. Maryland the 26th du> 
of April 1965- 

Fur the Nuclear Regulatory Coamts&om. 
George W. Knighton. 

Chief. Licensing Branch Xu. X Division of 
Licensing. 

|FR Dim 85-10966 Filed 5-3-65; 8:45 am) 
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I Docket No. 50-334) 

Duquesne Light Co. et at. (Beaver 
Valley Power Station Unit No. 1); 
Exemption 

I 

ITie Duquesne Light Company. Ohio 
Edison Company and Pennsylvania 
Power Company (the licensees), are the 
holders of Facility Operating License 
No. DPR-68 (the license) which 
authorizes operation of the Beaver 
Valley Power Station. Unit No 1 at 
steady state reactor power level not in 
excess of 2652 MWth. The license 
provides, among other things, th.it it is 
subject to all rules, regulations and 
orders of the Nuclear Regul.itmy 
Commission (the Commission] now and 
hereafter in effect 

The facility comprises a pressurized 
water reactor at the licensee's site 
located at Beaver County. Pennsylvania 

II 

Section 5054(a) of 1U CFR Part 50 
requires a license authorized to operate 
a nuclear power reactor to follow and 
maintain in effect emergency plans 
which meet the standards of 10 CFR 
50.47(b) and the requirements of 
Appendix E to 10 CFR Part 50. Section 
IV. F of Appendix E requires each 
licensee to conduct an emergency 
preparedness exercise annually. The 
last annual exercise at Beaver Valley 
was held on June 27. 1984. The exercise 
date was changed in 1984 due to a 
request by FKMA Region 111 (Exemption 
dated Octoher 12. 1983) 

By letter dated September 11, 1984. the 
license requested an exemption to 
change the annual emergency exercise 
anniversary date from February 1985 to 
September 1985. The licensee stuted that 
the change of exercise date for 1985 
would enable use of a new simulotar 
facility to develop operational data 
needed for the exercise. The use of this 
simulator will provide realistic detailed 
operational data for the exercise, and 
thereby will provide more meaningful 
training. This change will facilitate 
better coordination among the several 
NRC and FEMA Regions responsible for 
ensuring an adequate state of 
emergency-preparedness. Three FF.MA 
Regions and two NRC Regions have 
jurisdiction within parts of the 
emergency planning area surrounding 
the facility. The licensee further stated 
that, based on the current Beaver Valley 
Unit 2 construction schedule, this 
change will also eliminate the need for 
two separate emergency exercises in 
1986. Since the emergency organization 
and major facilities are the same for 
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both units, the schedule change would 
provide a better, more realistic training 
opportunity for this dual-unit site. The 
licensee also stated that the requested 
change would provide an opportunity to 
exercise the emergency plan in various 
weather conditions, as recommended in 
N URF.G-OG54 / FEMA-REP-1. 

The licensee has previously 
conducted full scale exercises on 
February 17,1982. February 18.1983, 
and June 27,1984. During the June 27, 
1984 exercise, minor deficiencies were 
identified involving the Commonwealth 
of Pennsylvania and Hancock County, 
West Virginia. Action to correct these 
deficiencies is being taken by 
appropriate offsite authorities. The 
exercise scheduled for 1985 is a partial 
one with limited offsite involvement and 
without FEMA observation. 

There was no evidence that the delay 
in conducting the 1984 emergency 
exercise caused any adverse effects on 
the state of the licensee’s emergency 
preparedness. There is no reason to 
expect that a change of the 1985 
exercise date would adversely affect the 
state of emergency preparedness at the 
Beaver Valley site. 

Based on the above discussion, we 
conclude that a scheduler exemption 
can be granted for the 1985 exercise, and 
September of each year be designated 
for scheduling for exercises. 

in 

Accordingly, the Commission has 
determined that, pursuant to 10 CFR Part 
50.12, an exemption is authorized by law 
and will not endanger life or property or 
the common defense and security and is 
otherwise in the public interest and 
hereby grants on exemption with respect 
to the requirements of the 10 CFR 50. 
Appendix E. Section IV F.. as follows: 

The next emergency preparedness exercise 
at the Beaver Valley Power Station. Unit No. 
1. shall be conducted during September 1985. 
The date of scheduling subsequent annual 
emergency exercises for the Beaver Valley 
Power Station site shall be September of each 
year. 

Pursuant to 10 CFR 51.32, the 
Commission has determined that the 
issuance of the Exemption will have no 
significant impact on the environment 
(50 FR 15514. April 18.1985). 

This exemption is effective upon 
issuance. 

Dated at Bethesda. Maryland this 25th day 
of April. 1985 

For the Nuclear Regulatory Commission. 

Hugh L. Thompson, 

Director. Division of Licensing. Office of 
Nuclear Reactor Regulation. 

(FR Doc 85-10985 Filed 5-3-85; 8:45 am| 
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OFFICE OF SCIENCE AND 
TECHNOLOGY POLICY 

White House Science Council (WHSC); 
Meeting 

The White House Council, the purpose 
of which is to advise the Director, Office 
of Science and Technology Policy 
(OSTP), will met on May 15,1985, in 
Room 5104, New Executive Office 
Building, Washington. D C. The meeting 
will begin at 8:00 a.m. on May 15. 
Following is the proposed agenda for the 
meeting: 

(1) Briefing of the Council, by the 
Assistant Directors of OSTP. on the 
current activities of OSTP. 

(2) Briefing of the Council by OSTP 
personnel and personnel of other 
agencies on proposed, ongoing, and 
completed panel studies. 

(3) Discussion of composition of 
panels to conduct studies. 

A portion of the May 15 session will 
be closed to the public. 

The briefing on some of the current 
activities of OSTP necessarily will 
involve discussion of material that is 
formally classified in the interest of 
national defense or for foreign policy 
reasons. This is also true for a portion of 
the briefing on panel studies. As well, a 
portion of both of these briefings will 
require discussion of Internal personnel 
procedures if the Executive Office of the 
President and information which, if 
prematurely disclosed, would 
significantly frustrate the 
implementation of decisions made 
requiring agency action. These portions 
of the meeting will be closed to the 
public pursuant to 5 U.S.C. 552b(c)(l), 

(2). and 9 (B). 

A portion of the discussion of panel 
composition will necessitate the # 
disclosure of information of a personal 
nature, the disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 
Accordingly, this portion of the meeting 
will also be closed to the public, 
pursuant to 5 U.S.C 552b(c)(6). 

The portion of the meeting open to the 
public will begin approximately 10:00 
a.m. Because of the security in the New 
Executive Office Building, persons 
wishing to attend the open portion of the 
meeting should contact Annie L Boyd, 
Secretary, White House Science Council 
at (202) 458-7740. prior to 3:00 p.m. on 
May 13, Ms. Boyd is also available to 


provide further information regarding 
this meeting. 

Jerry D. Jpuningi 

Executive Director. Office of Science and 
Technology Policy. 

May 1,1985. 

(FR Doc. 85-1009 Filed 5-3-85 845 am| 
BlLLiNG COOC JI70-0IN 


SMALL BUSINESS ADMINISTRATION 

Business Loan Policy; Interest Rates 

agency: Small Business Administration. 
action: Notice. 

summary: Effective on April 28,1985 
and pursuant to ( 120.1-2 of our 
regulations (13 CFR 120.1-2), SBA will 
extend until September 30,1985, the 
pilot program in which the maximum 
permissible interest rate on an SBA 
guaranteed loan will be equal to the 
state legal rate applicable to such loan. 
This extension applies to fixed rate 
loans and variable rate loans. 

FOR FURTHER INFORMATION CONTACT: 
James W. Hammersley Special 
Assistant, Room 800C, 1441 L St. NW 
Washington, D C. 20416, (202) 653-5951 
SUPPLEMENTARY INFORMATION: On April 
27,1984. SBA published a notice (49 FR 
18204) for fixed rate loans and final 
regulations (49 FR 18063) for variable 
rate loans establishing a one year pilot 
program in which the maximum 
permissible interest rate on an SBA 
guaranteed loan was set at the state 
legal rate applicable to such loan. This 
pilot program has been operating in 
Region II (NJ. NY. PR). Region VII (IA 
KS, MO, NE) and Region IX (AZ, CA. HL 
NV) only. 

The purpose of this pilot was to 
respond to suggestions by advisory 
groups that (1) some lenders use the 
SBA maximum rate as a suggested rate 
and (2) that the interest rate limits were 
inhibiting the ability of lenders to make 
small loans. 

The data collected to date do not 
permit drawing a conclusion regarding 
lender’s use of thte SBA maximum as a 
suggested rate, but the data do suggest 
that allowing interest rates above the 
existing 2% percentage points above 
prime maximum encourage lenders to 
make smaller loans. During the pilot. 158 
loans w r ere made with interest rates 
above the existing maximum. The 
average size of these loans was $ 95,000 
compared to an average loan size for all 
loans of $150,000. 

Section 120.1-2 of SBA Regulations (13 
CFR 120.1-2) authorizes the 
Administrator to publish a notice 
providing for a pilot program. This 
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notice is notification of this pilot lo 
extend no later than September 30. 1985. 

During the extension, SBA will 
continue to evaluate activity in the pilot 
regions and will make a decision 
regarding the possibility of proposing 
this interest rate policy for national 
implementation. 

iCitdiog of Federal Domestic Assistance 
Programs No. 58.012, Small Busin*** Lomts) 

Dated: April 29. 1985 
tl Sanders, 

Administrator . 

|FR Doc. 85-10905 Filed 5-3-85: 8 45 amj 
SUINQ COOC 50J5-01 M 


lUctnse No. 05/05-01071 

Certified Grocers Investment Corp.; 
license Surrender 

Notice is hereby given that Certified 
Crocers Investment Corporation. 4800 
South Central Avenue. Chicago. Illinois 
60638, has surrendered its License to 
operate as a small business investment 
company under the Small Business 
Inve stment Act of 1958, as amended (the 
ActJ Certified Grocers Investment 
Corporation was licensed by the Smalt 
Business Administration on Stay 17. 

1976 . 

tender the authority vested by the Act 
and pursuant to the regulations 
promulgated thereunder, the surrender 
was accepted on April 25.1985. and 
a; ordingly. all rights, privileges, and 
franchisee derived therefrom have been 
terminated. 

fCitalog of Federal Dwneatic Ansifitnnce 
PmsMin No. 59.001. Small Rusine** 
farce* intent Companies! 

Dfltui April 30.1985. 

Koburl G. Uneherry, 

lenity Associate Adrwmhtrvtor for 

In-niment 

IFR Hoc. 85-10906 Kited 5-3-85: 8:45 ami 

►UJUG coot •025-Ot-M 


DEPARTMENT OF TRANSPORTATION 

Office of the Secretary 

Fitness Determination of Express 
Airlines I. Inc. d.b.a. Republic Express 

agency: Department of Transportation. 

action: Notice of Commuter Air Carrier 
Fitness Determination—Order 85-5-8, 
Order to Show Cause. 


summary: The Department of 
Transportation is proposing to find that 
Express Airlines 1. Inc., cLbji. Republic 
Express is fit. willing, and able to 
provide commuter air service under 
section 419(c)(2) of the Federal Aviation 
Act. as amended, and that the aircraft 
used in this service will conform to 
applicable safety standards. 

Responses: AH interested persons 
wishing to respond to the Department of 
Transportation's tentative fitness 
determination should file their 
responses with the Special Authorities 
Division. Room 8420. Department of 
Transportation. 400 7th Street. SW.. 
Washington. D.C. 20590, and serve them 
on oil persons listed in Attachment A to 
the order. Responses shall be filed no 
later than May 21, 1985. 

FOR FURTHER INFORMATION CONTACT: 

Linda L Lundell. Special Authorities 
Division. Department of Transportation. 
400 7th Street. SW.. Washington, D.C. 
20590 (202) 755-3812. 

SUPPLEMENTARY INFORMATION: The 

complete text of Order 85-5-8 is 
available from the Documentary 
Services Division. Room 4107. 400 7th 
Street, SW.. Washington, D.C 20590. 
Persons outside the metropolitan area 
may send a postcard request for Order 
85-5-8 to that address. 

Dated: May 1. 1985 
Matthew V. Scoroxza, 

Assistant Secretary far Policy and 
International Affair*. 

| I K Doc. 85-10966 Filed 5-3-85: 8 45 urn) 
ailUNQ COOC 4*10-62-11 


Application of United States Overseas 
Airlines, Inc. 

agency: Department of Transportation. 
action: Notice of Order to Show Cause, 
(Order 85-5-9) Docket 42600. _ 

summary: The Department of 
Transportation is directing all interested 
persons to show cause why it should not 
issue an order finding that United States 
Overseas Airlines. Inc. continues to be 
fit. willing, und able to conduct 
operations as a certificated air carrier. 
date: Persons wishing to file objections 
should do so no later than May 21. 1985. 
address: Responses should be filed in 
Docket 42600 and addressed to the 
Office of Documentary Services. 
Department of Transportation. 400 7th 
Street. SW„ Washington. D.C. 20590 and 
should be served upon the parties listed 
in Attachment A to the order. 

FOR FURTHER INFORMATION CONTACT! 

Barbara P. Dunnigan. Office of Aviation 
Operations. U.S. Department of 
Transportation. 400 7th Street, SW'.. 
Washington. D.C 20590 (202) 755-3812. 

Dated: May 1.1985 
Mdtlhiiw V. Scocozza. 

Assistant Secretary for Policy and 
international Affairs. 

|FR Doc. 85-10967 Filed 5-3-B5; 8:45 am| 

HILL WO COOC 4*10-42-41 


Applications for Certificates of Public 
Convenience end Necessity and 
Foreign Air Carrier Permits Fifed Under 
Subpart O of Department of 
Transportation's Procedural 
Regulations (See, 14 CFR 302.1701 el 
seq); Week Ended April 26. 1985 

Subpart Q applications 

The due date for answers, conforming 
application, or motions to modify scope 
are set forth below for each application. 
Following the answer period DOT may 
process the application by expedited 
procedures. Such procedures may 
consist of the adoptions of a show-cause 
order, a tentative order, or in 
appropriate cases a final order without 
further proceedings. 


Oalo N«f 

Oocfcrt 

NO. 



42480 

lofmco Hftt*D*aor*. loc, €>o Honfc M,tn Mywi 4 Corimn. PO Sob *3*1 Mtonj* WMftngton *6004 

SMPCto*K*ital Momoon of U*n*co H**coy.or^ loc « WMIM by Oda* 4S-3-43 
may t» by Mwy 22. 1*85 
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Phyllis T.Kaylnr. 

Chief, Documentary Services Division. 
|FR Doc 65-10909 Filed 5-3-65; 8:45 am| 

Bit UNO COOC 4910-42-M 


Federal Aviation Administration 
I Docket No. 24028-2 (LAC)) 

Petition of Lineas Aereas del Caribe, 
S.A.; Grant of Exemption No. 4302 

On March 29.1965, the United States 
Court of Appeats for the District of 
Columbia entered its opinion in 
Airmark . et al. v. FA A. et ol., No. 84- 
1819, remanding to the FAA certain 
cases dealing with Petitions for 
exemption from the FAA’s aircraft nosie 
compliance rules. As a consequence of 
that decision, on April 26.1965. the FAA 
issued its decision In the Matter of the 
Petition of Lineas Aereas del Caribe , 
S.A.. Regulatory Docket No. 24028-2. 
Exemption No. 4301 [LAC]. Since the 
LAC decision contains interpretive 
information useful to all potential 
petitioners for exemptions from the 
noise rule, it is published in its entirety 
for the information of interested 
persons. 

Issued in Washington. DC on April 
30.1985. 

John II. Cossady. 

Assistant Chief Counsel. 

Grunt of Exemption 

In the matter of the petition of Petition of 
Lineas Aereas del Caribe. S.A. for an 
exemption from $ 91.303 of the Federal 
Aviation Regulation. 

(Regulatory Docket No. 24028-2; Exemption 
No. 4302] 

By petition dated April 11, 90S, field by Ms. 
).W. Young. Barrett Smith Schopiro 6 
Arm along. 1201 Pennsylvania Avenue, NW., 
Washington. D.C. 20004. on behalf of Petition 
of Lineas Aereas del Caribe. S.A. (hereinafter 
“LAC), petitioner requested an exemption 
from the Janurary 1.1985 noise level 
cnmlinnce date contained in 14 CFR Part 91. 
Subpart B, $ 91.303 

The provisions of $ 91.303 prohibit any 
persons, on or after January 1.1985. from 
operating any subsonic turbojet airplane 
covered by Subpart E to or from an airport in 
the United States unless that airplane has 
been shown to comply with Stage 2 or Stuge 3 
noise levels under 14 CFR Part 36. Petitioner 
conducts scheduled all-cargo air service, 
using aircraft that do not comply with the 
noise level requirements. Under section 
91.303. absent an exemption, these aircraft 
cannot now legally be operated in the United 
States. 

On March 29,1985. the United States Court 
of Appeals for the District of Columbia 
Circuit entered its opinion in Airmark, et at. 
v. FAA, et ol.. No. 64-1619. remanding to the 
FAA certain cases dealing with petitions for 
exemption from the FAA’s aircraft noise 
compliance rule. In that decision, the Court 


indicatd that the FAA had broad discretion 
both as to the manner In which it could 
review newly filed exemption petitions and 
the criteria to be applied in reviewing such 
petitions. The Court, on April 5.1985. issued 
an order concerning petitioner which 
required the FAS to show cause why the 
FAA’s January 3.1985, denial of LAC's 
previous petition for exemption should not be 
vacated. 

In light to this background, this petition has 
not been published in the Federal Register 
because the FAA has determined that it 
would be contrary to the public interest to 
delay disposition of this petition pending 
publication for comment. This grant contains 
information for petitioners, including 
petitioners affected by orders entered by the 
Court of Appeals who are confronted with 
early deadlines for filing new petitions with 
the FAA. Due to the imminence of the Court's 
filing deadlines, the FAA finds that it is in the 
public interest to make this information 
available as quickly as possible to those 
petitioners affected by the orders of the 
Court, as well as all others. The FAA h»a 
determined, for good cause, that publication 
in advance in the Federal Register should be 
waived in this case. only, and to issue the 
exemption herewith since, as noted below, 
the FAA finds that this petitioner meets the 
criteria set forth herein. 

General Discussion 

In reviewing this petition and all other 
petitions, the FAA has determined that two 
class of petitions may warrant an exemption 
from $ 91.303, First will be those petitioners 
who satisfy all five of the criteria set out by 
the congress in the Conference Report on the 
Aviation Safety and Noise Abatement Act 
(ASNA) (HLR. Rep. No. 715. 96th Cong.. 1st 
Sess. 23. reprinted in 1980 U.S, Code Cong. A 
Ad. News 115,124). Second, those petitioners 
who have been designated In U.S. 

Department of Transportation (DOT) orders 
to serve routes determined to be essential 
service may be eligible for an exemption from 
the noise rule for service on those routes 
without regard to whether they otherwise 
satisfy the five criteia set out by Congress. 

L Congressional Criteria 

As slated previously, the ASNA Conferees 
indicated that the FAA in reviewing peitioni 
for exemption from the noise rule should give 
consideration to hardship situations. The 
Conferees described a hardship situation as 
being comprised of the following five 
necessary components all of which must 
apply in each case: 

—Smaller carrier 

—Making a good faith compliance effort 
—Needed technology delayed or unavailable 
—Could suffer financial havoc 
—Performs valuable airline service. 

The following is a disucssion of the FAA’s 
definition of interpretation of these criteria. 

A. The term “smaller carrier” means a 
carrier which, on (anuary 1.1985. operated 9 
or fewer transport category turbojet aircraft 
A “smaller carrier” may also be one which on 
that date had less than 1500 employees. 

These definitions of "smaller carrier” are 
based upon the FAA's a small entity for 
purpose of Implementing the Regulatory 


Flexibility Act of 1980 (FAA Order 2100.14. 
dated. July 15.1983) and the Small Busim m 
A dministration definition of "small busiiv 
concern” contained in 15 U.S.C 632 and in tbs 
Small Business Size Regulations promulgated 
by the Administration on February 9.1984 {4$ 
FR 5024). Although the FAA and SBA 
standards were established for purposes 
other then the aircraft noise rule, they can be 
used as reliable guidance utilizing available 
data on industry size. 

B. The term “good faith compliance effort” 
requires that the petitioner have a firm 
contract entered into no later than March 29. 
1985 (the date of the U.S. Court of Appeals 
decision in the Airmark case), for either hush 
kits or replacement complying aircraft 
supported by a non-refundable deposit of at 
least $75,000 for each affected aircraft, and 
that the delivery date is the earliest possible 
date Exemptions will be limited to aircraft 
which are the subject of a hush kit or 
replacement contract. Further, a petitioner 
may not obtain ah exemption for more 
aircraft than the number of non-compHant 
aircraft operated by it in the comparable 
period in 1984. since the purpose of ASNA is 
to mitigate the noise impact of such aircraft 
In addition, if the pertinent contract is for a 
hush kit. the contract must be with a supplier 
which had applied for a supplemental type 
certificate (STC) for the hush kits before 
January 1.1985, and is continuing active 
efforts to obtain the STC. This requirement is 
necessary to ensure there be a serious 
likelihood that the non-noise compliant 
aircraft can be brought into compliance in « 
reasonable time-frame. Given the genera! 
experience of the FAA with the supplement.it 
type certification process and its specific 
experience with certification of hush kits. «ny 
applicants who did not even apply for an 
STC prior to January 1.1985. are faced with 
development efforts requiring a substantial 
amount of time prior to certification. The 
clear Congressional intent of ASNA was to 
place a policy premium on the expedition- 
delivery of improved noise technology to the 
market. Allowing later filed STC’s to qualify 
for this criterion would contradict that 
legislative policy. Thus, to faithfully carry out 
the Congressional intent, contracts with 
suppliers who do not fulfill this requirement 
will not bo considered by the FAA as 
constituting "good faith" compliance efforts 
for purposes of satisfying this criterion. 

C. The FAA has determined that the 
criterion "needed technology is delayed or 
unavailable” is essentially met by all 
petitioners. Those petitioners having aircraft 
for which the technology to manufacture hud) 
kits was developed in 1973, moet this 
criterion because the commercial availability 
of the hush kits has been delayed until 
recently. Those petitioners that have aircraft 
for which there are no hush kits currently 
under development also meet this criterion 

D. In determining whether a petitioner, 
absent an exemption, could suffer “flnanc il 
havoc,” the FAA will: 

1. Presume that, if 20* or more of the 
petitioner’s total operations during the same 
period in 1984 for which it is seeking an 
exemption in 1985 would be prohibited, thi-n 
financial havoc would occur. 
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2 If however, a petitioner cannot show that 
is would lose 20% or more of it* total 
operation*. but still believes it will suffer 
foancoii havoc if it does not receive an 
fxrmptibn. the FAA will apply the following 
tnt to the data submitted by the petitioner 

Using publicly available data for 1964. 
drlctt? revenue produced by non-compliant 
US operations which would have been 
harm) by the noise rule and which w'ould not 
be permitted by any other exemption held by 
the petitioner, from the operator’s financial 
database, along with an equal perrentage of 
variable costs. If the resulting figure results in 
a net loss of greater than 10% of the 
oper.itor’s assets, the FAA will presume that 
financial havoc exists in that case. 

Q un the fact that there are significant 
carrier-by-carrier variations in economic 
make up. (i.c. amount of secured reserves, 
operating margins, etc ), a single, overall test 
for financial havoc is inadequate. Rather, the 
FAA will first apply a presumptive standard 
|20% of operations) which would reasonably 
be u> wed as resulting in financial havoc if 
met by a petitioner. However, if an individual 
artier fails to meet this presumptive 
•tandard, but still believes that its individual 
rtuAtion will result tn financial havoc, the 
unier may submit particularized information 
ccnoTTiing its own profit and loss (10% of 
assets). 

Both the financial havoc tests use 
htstoncii publicly available data because 
toch data are sufficiently objective for the 
FAA to ev aluate. Any projections of 1965 
operations or financial results would be so 
abjective that the agency could not 
•drcjuiitely determine their validity. 

E In the context of determining eligibility 
lor nr. exemption from Section 91.303. the 
criterion “valuable airline service” is met by 
ill petitioners who operated aircraft in 
charter or scheduled sir transportation before 
January 1,1985. This date has been used 
focuusr Congress obviously intended that 
the service must have been provided prior to 
the effective date of the prohibition to be 
deemed ’'valuable” within the context of the 
criteria. 

II Essential Air Service (RAS) 

Notwithstanding the five criteria explained 
•bove, the FAA has determined that carriers 
which have been designated in DOT orders 
to perform service on routes which have been 
designated as EAS routes pursuant to section 
M of the Federal Aviation Act of 1958. as 
amended. (49 U.S.C, 1369) warrant special 
com,deration in that maintenance of air 
Service on such routes is. by statute, deemed 
to be in the public interest The Congress, in 
Jto passage of the Airline Deregulation Act. 
considered essential air service to be a 
critical clement of the maintenance of air 
JJ*vtce to smalfand isolated communities. 
Despite the primary thrust of the Act to 
**tore competitive incentives to civil 
aviation. Congress recognized the importance 
^ensuring that small communities would be 
ifvrn access to the air transportation system, 
wd directed the Board (nnd how DOT) 
through section 419 to further 

* * * the congressional policy to encourage 
rcd foster the continuation of safe and 
tollable scheduled air transportation for 


small communities aud isolated areas.” S. 
REP. No. 95-631. 95th Cong.. 2nd Scss.. 69 
(1978). 

The FAA also finds that the public interest 
requries that the objectives of the ASNA and 
the aircraft noise abatement program 
established by the FAA. including the aircraft 
noise operating rule contained in FAR 
ft 91.303. must also be met insofar as possible 
consistent with continuation of essential air 
service. Therefore, the FAA will consider that 
an exemption from ft 91.303 for a designated 
essential air service route is in the public 
interest If the petitioner shows that it: 

—Is operating nuncomplying aircraft on a 
route for which it has been found by a DOT 
order to be providing essential air service, 
and 

—Has a firm contract with a hush kit 
manufacturer which, before January 1,1965 
applied for an STC; is continuing active 
efforts to obtain the STC: and such contract 
is supported by a non-refundahle deposit of 
at leust $75,000, for the installation of hush 
kits on each of its aircraft at the earliest 
available date, and 

—Acquired the aircraft for which it seeks an 
exemption prior to January 1.1965. 

III. Failure of Hush Kit Manufacturers to 
Obtain STC 

Some hush kit suppliers which applied for 
STC's prior to fanuary 1,1985 may be unable, 
for various reasons, to obtain the STC that is 
required before their hush kit can be used on 
aircraft engaged in air commerce. To this end. 
included among the conditions and 
limitations contained in each exemption will 
be a provision which permits exemption 
holders to obtain substitute contracts if their 
hush kit suppliers are unable to obtain an 
STC. 

Therefore, the FAA will, without affecting 
the validity of the exemption, allow 
exemptions which are based on hush kit 
contracts that meet the good faith compliance 
criterion, to obtain substitute contracts if the 
initial hush kit supplier fails to obtain an STC 
by September 30.1965. Those substitute 
contracts must be with suppliers which have 
obtained STCs by September 30.1965. be 
supported by a non-refundable deposit of at 
least $75,000. and be for the earliest possible 
delivery date. If the hush kits from the 
substitute supplier cannot be installed until 
after December 31.1965. these exemption 
holders will be able to continue operations 
under their exemptions until the earliest 
available installation date after December 31. 
1985. September 30.1965. has been selected 
as the date by which the supplier must hove 
received Us STC because that date represents 
the latest date by which a hush kit purchaser 
may reasonably expect to obtain delivery 
positions for its aircraft by December 31. 

1965. In addition, based on the information 
the FAA now has concerning the status of 
hush kit suppliers which applied for STCs 
before January 1.1895. September 30.1985. is 
the latest date In calendar year 1965 that a 
hush kit supplier can expect to have obtained 
its STC and still have a reasonable 
expectation of being able to install 
production hush kits within that year. 


IV. General Exemption Provisions 

All exemptions granted by the FAA will 
include, but not be limited to. the following 
conditions and limitations: 

—Operations allowed under the exemption 
will be the same number as in the 
comparable period in 1964. 1 or in the case 
of essential air service, the same number of 
operations for the essential route which 
was authorized in a previous grant of 
exemption or. in cases of further DOT 
orders designating EAS routes, the number 
of operations needed to meet the EAS 
requirements. 

—All operations except those to Miami 
International Airport (MIA) and Bangor 
International Airport (BIA) will be limited 
to the hours between 0700 and 2200 local 
time at all airports. The exception for MIA 
and BIA is based on the Congressional 
intent evinced In Pub. L 96-473. 

—The FAA will not grant on exemption 
beyond December 31,1985, except where 
the exemption holder has a firm hush kit 
delivery position after that date, and the 
hush kit supplier has obtained its STC by 
September 30.1985.* 

—Certain reporting requirements will be 
required by the FAA to monitor the 
compliance with the terms of the 
exemption. 

Application of Criteria 

Smaller carrier. The FAA finds that the 
petitioner meets this criterion because, on 
January 1.1965 it operated nine or fewer 
transport category turbojet aircraft. 

Good faith compliance. The FAA finds that 
petitioner meets this criterion because It hat 
a firm contract, entered into on or before 


’Carriers that engaged ia exempted international 
flight! may. in addition, conduct the tame number 
of non revenue opera non* for the purpoae of 
refueling that they did last year, at the fame 
locations. This is analogous to the operation of 
section 124 of Pub L 96-473 (the Huwktns-Chile* 
amendment), pursuant to which exempt carriers rn 
route to Miami are allowed the same number of 
refueling stops at Bangor that they had in the 
previous year. 

'Section 124 of Pub, L 9ft-T3 required the 
Secretary to grant exemptions from the noise rule to 
certain petitioners for operations tu Miami or 
Bangor International Airports As mandated by that 
law. the FAA issued 25 exemptions from 191.303 of 
the Federal Aviation Regulations. Section 124(c) 
specifically provided that those exemptions shall 
expire no later than December 31.1985. ‘ except 
that, if the Secretary determines that equipment to 
Insure compliance with the provisions of Pub. L 96- 
193 which has been certified by the Department for 
that purpose will not be available to the holder of 
the exemption by that data, the Secretary may 
extend such exemption for such period as the 
Secretary determines is necessary to insure 
compliance with such provisions.'* 

Accordingly, in evaluating whether a particular 
exemption granted under authority of Pub. L 98-473 
should be extended beyond December 31.1985. the 
FAA will consider whether the exemption holder 
has a firm hush kit delivery position after that date 
and whether the hush kit supplier has obtained the 
necessary certification from the FAA. This 
provision assures that operators acquire hush kita 
for their noncomplying aircraft at the earliest 
possible time and that hush kit suppliers diligently 
work toward ocquinng the STC 
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March 29.1965. for huih kilt for ih* aircraft 
for which this coemption will be granted. The 
Contract is supported by a non-rcfund.ibie 
deposit of at least $75,000. The hush kit 
supplier applied to the FAA for a 
supplemental type certificate (STC) for that 
product before January 1.1965. 

Needed technology is delayed or 
unavailable. The FAA finds that petitioner 
meets this criterion because no hush kits for 
petitioner's aircraft are commercially 
available. 

Financial havoc. The FAA finds that 
petitioner meets this criterion because more 
than twenty percent of petitioner's total 
operations during the same period In 1964 for 
which it seeks this exemption would be 
prohibited by the noise rale absent an 
exemption. 

Valuable airline service. The FAA that 
petitioner meets this criterion in that it 
operated aircraft in charter or scheduled air 
transportation U fun? January 1,1985. and 
continues to do so. 

In view of the foregoing matter*, the FAA 
concludes that the petitioner has 
demonstrated that the public interest requires 
it be granted an exemption from section 
91.303. Therefore, under the authority of 
sections 313(a). 601(c) and 611(b) of ihc 
Federal Aviation Act of 1U5&. as amended, 
which has been delegated to me by the 
Administrator (14 CFR 11.53). the petition of 
Uneat Aereas del Caribe. SA.. for exemption 
from $ 91.303 of the Federal Aviation 
Regulations is hereby granted, subject to the 
following conditions and limitation* 

Conditions and Limitations 

1. This exemption shad apply only to the 
DC-0-54F aircraft having the following 
registration and serial number lfK-2632. 
45766. 

2. A copy of this Grant of Exemption shall 
be earned on board the above aircraft at all 
times. 

3. This exemption Is valid only for the 
operation of the above aircraft within the 
United States during the period between the 
date of this exemption and December 31. 

1985. the date by which petitioner states that 
hush kits will have been installed on its 
aircraft. 

4. This exemption is valid only for the 
number of operations within the Uix that 
petitioner performed between April 1 and 
December 31.1984. 

5. With respect to the aircraft identified in 
paragraph 1. above, this exemption is valid 
only while the "SAI DC-6 Ifush Kit 
Modification Contract** dated January 16 
1985, between Snow Aviation Internationa!. 
Inc. (SAI) and petitioner remain* in effect, 
except that, should SAI fail to receive FAA 
certification fur it* hush kits by September 30. 
1985. the exemption for the identified aircraft 
shall remain in effect for a period of sixty 


day** after such failure occur*. If. during the 
sixty day period, petitioner obtains and 
submits to FAA a Firm substitute contract, 
supported by a non refundable deposit of at 
least $75,000. for installation of hush kits by a 
hush kit supplier which has obtained its STC 
bv September 3a 1985. then the exemption 
granted herein shall remain in effect until 
installation of those hush kits on petitioner's 
aircraft. In all other cases, this exemption 
terminates on December 31.1985. 

6 This exemption is valid only while 
petitioner retains line position number 16 for 
the hush kits manufactured by SAL 

7. This exemption is vabd only as long a# 
petitioner remains the operator of the aircraft 
described in paragraph 1. above, and shall 
terminate immediately if petitioner sells, or 
otherwise dispose* of sab) aircraft while this 
exemption is in effect. 

8. During the period this exemption remains 
in effect, petitioner shall submit the following 
reports by an authorized official of the 
petitioner certifying that they are true and 
complete (under penalty of 18 U S C. 1001): (1) 
Not later than May 10.1965, a report which 
contains at least the following information: 
the frequency of operations conducted by the 
petitioner using noncomplying aircraft at th« 
airport* used by petitioner for non complying 
aircraft during each of the twelve month* 
preceding the data of issuance of this 
exemption: and (2) not latex than the tenth 
day of each month commencing in May. 1965, 
report* containing at leait the following 
information: (a) The frequency of operations 
conducted by the petitioner at each airport 
used by the petitioner for noncomplying 
aircraft during the preceding calendar month: 
(b) the registration and serial numbers and 
the number of operations of each 
noncomplying aircraft used at the airports 
reported under (a), above, during such month; 
(cj the status of petitioner's contract with its 
bush kit supplier, including particularly 
whether any change has occurred since the 
last monthly report in the expected date of 
installation of the hush kita and. if so. exact 
details of such change. 

9. Fxcept at Miami and Bangor 
International Airport*, this exemption is valid 
only for landing* or takeoffs of the above 
aircraft between the hour* of 0700 and 2200 
local time. 

Fxcept as provided above, this exemption 
expires on December 31,1985. the scheduled 
date for delivery of the hush kit*. 

Issued at Washington, D.C. on April 2& 
1965. 

John E. Wet far. 

Director of Environment and Energy. 

[FR Doc. 85-10806 Piled 5-3-85: 8 45 ami 
atlUMQ CCO€ 4S10-1S-M 


I Summary Notice No. PE-85-81 

Petition for Exemption; Summary of 
Petitions Received; Dispositions of 
Petitions Issued 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Notice of petitions for 
exemption received and of dispositions 
of prior petitions. 

summary: Pursuant to FAA’s 
rulemaking provisions governing the 
application, processing, and disposition 
of petitions for exemption (14 CFR Part 
11), this notice contains a summary of 
certain petitions seeking relief from 
specified requirements of the Federal 
Aviation Regulations (14 CFR Ch. I), 
dispositions of certain petitions 
previously received and corrections. The 
purpose of this notice is to improve the 
public's awareness of. and participation 
in, Ihis aspect of FAA’s regulatory 
activities. Neither publication of this 
notice nor the Inclusion or omission of 
information in the summary is intended 
to affect the legal status of any petitioo 
or its final disposition. 
date: Comments on petitions received 
must identify Ihe petition docket number 
Involved and must be received on or 
before: May 28,1985. 

ADDRESS: Send comments on any 
petition in triplicate to: Federal Aviation 
Administration. Office of the Chief 
Counsel, Attn: Rules Docket (ACC-2'H), 

Petition Docket No.-, 800 

Independence Avenue, SW.. 
Washington, D.C. 20501. 

FOR FURTHER INFORMATION CONTACT: 
The petition, any comments received 
and a copy of any final disposition are 
filed in the assigned regulatory docket 
and are available for examination in Ihe 
Rules Docket (ACC-204). Room 916 
FAA Headquarters Building (FOB KlA), 
800 Indcpendimce Avenue. SW„ 
Washington, D.C. 20591; telephone (202) 
428-3644. 

This notice is published pursuant to 
paragraphs (c). (e). and (gj of { 11.27 of 
Part 11 of the Federal Aviation 
Regulations (14 CFR Part 11). 

Issued In Washington. D.C. on April 30, 
1985. 

John If. Cassidy, 

Assistant Chief Counsel. Regulations and 
Enforcement Division. 
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UNITED STATES INFORMATION 
AGENCY 

Culturally Significant Objects Imported 
for Exhibition; Determination 

Notice Is hereby given of the following 
determination; Pursuant to the authority 
vested in me by the act of October 19. 
1965 (79 Slat. 985. 22 U.S.C. 2459). 
Executive Order 12047 of March 27.1978 
(43 FR 15359. March 29.1978), and 
Delegation of Authority of December 17, 
1982 (47 FR 57600. December 27.1982). I 
hereby determine that the objects to be 
included in the exhibit. "Gericault 
Drivings" (including in the list 1 filed as 
a part of this determination) imported 
from abroad for the temporary 
exhibition without profit within the 
United States are of cultural 
significance. These objects are imported 
pursuant to loan agreements between 


1 An itemtxed list of object* include in tb* exhibit 

* Mrd p«n of the original document 


the International Exhibitions Foundation 
and various foreign lenders. 1 also 
determine that the temporary exhibition 
or display of the listed exhibit objects at 
the Pierpont Morgan Library. New York. 
New York, beginning on or about June 7. 
1965. to on or about July 31.1965; the 
San Diego Museum of Art. San Diego. 
California, beginning on or about August 

31.1985. to on or about October 20.1985; 
and the Museum of Fine Arts, Houston. 
Texas, beginning on or about November 

9.1985. to on or about January 5.1986. is 
in the national interest. 

Public notice of this determination is 
ordered to be published in the Federal 
Register. 

Dated; April 30. 1985. 

Thorn** E. Harvey. 

General Counsel and Congressional Liaison . 
[FR Doc. 85-10873 Filed 5-3-65; 8:45 am| 

8'LLJMO COOC im-OMI 


OMB Circular A-76 Study of 
Acquisition of Books, Periodicals and 
Other Library Materials 

The United States Information Agency 
announces its intention to perform a 


cost comparison study of its Program 
Support Division. Office of Cultural 
Centers and Resources. This office 
coordinates with suppliers for 
acquisition of books, periodicals, 
recordings and a variety of supplies, 
equipment and materials in response to 
requests from USIA officers overseas, 
and in Washington in support of U.S. 
cultural education programs overseas. 

This activity has not been previously 
scheduled for an A-76 study. 

Milestone charts for the in-house and 
cost comparison studies are being 
developed and will be published in the 
Federal Register within the next 90 days. 

For further information contact 
Carolyn S. Hillicr, Planning and 
Development Staff. Office of 
Administration and Technology, on (202) 
485-2449. 

Dated; May 1. 1985. 

Charles N. Caaestro. 

Federal Register Liaison. 

[FR Doc. 85-10932 Filed 5-3-85: 8:45 am| 
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Sunshine Act Meetings 


Th.s section ot the FEDERAL REGISTER 
contains noaces ol meetings published 
undef the "Government m the Sunshine 
Act" (Pub L 94-409) 5 US.C 552tXe)(3> 


CONTENTS 

Hem 

Federal Maritime Commission \ 

Tennessee Valley Authority _„ 2 


1 

FEDERAL MARITIME COMMISSION 
TIME ANO DATE: 900 a.m-Maj 8, 1965. 
PLACE: Hearing Room One—1100 L 
Street. NW M Washington. D.C 20573. 
status: Parts of the meeting open to the 
public. The rest of the meeting closed to 
the public. 

MATTERS TO BE CONSIDERED: 

Pur turns Open to the Public 

1. Special Docket No. 1200—Application of 
Sea-Und Serv ice, tnc. for the benefit of Page 
A Jones. Inc. as Agent for Sony Magnetic 
Products, Inc., and Special Docket No. 1238— 
Application of Pacific Westbound Confere n ce 
and Sea-Land Service, tnc. for the benefit of 
Tone Forwarding as Agent for the Meari 
Corporation—Consideration of the Records. 

Portions dosed to the public 

t. Agreement No. 207-0101737: Italia/ 
Transatlantics Joint Service Agreement 

2. Petition of Concorde/Nopal Line for 
Issuance of Regulations to Adjust and Meet 
Conditions Unfavorable To Shipping in the 
Foreign Trade of the United Slates— 
Consideration of the Record. 


X Docket No. 84-33: Section 10 Inquiry- 

United Stales/Argentina and United Stales/ 
Brazil Trades—Consideration of Motion For 
Suspension of Investigation, and Replies 
thereto. 

4. Agreement No 202-D10088: Actions of 
ihe Transpacific Westbound Rate AgreeroenL 

CONTACT PERSON FOR MORE 

information: Bruce A. Dombrowski. 
Acting Secretary. (202) 523-5725. 

Bruce A. Dombrowski 

Acting Secretary. 

[FR Doc. 85-10857 Filed 5-1-85; 4:2b pm) 

SOJ-rNG CODE S730-4Vaf 


2 

TENNESSEE VALLEY AUTHORITY 

Meeting No. 1349 

time and date: 10:15 a.m. (edt), 

Wednesday, May 8.1985. 

place: Sullivan Central High School. 

Little Theater. Route 4. Blount vilie. 

Tennessee. 

status: Open. 

Agenda 

Approval of minutes of meeting held on 
April 23.1985. 

Discussion Items 

1. Update on take levels in Upper Hotslon 
Watershed. 

Action Items 
C—Power Items 

Cl. Agreement between the Institute of 
International Education and TVA whereby 
TVA will conduct an 8-week energy 
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conservation training program for a 
maximum of 30 program participants from 
underdeveloped countries. 

*C2. Cooperative Agreement No. TV- 
88579A with the Atmospheric Fluidized Bed 
Development Corporation for the 180-MU 
atmospheric fluidized bed combustion 
demonstration plant project. 

*C3. Amendment to Cooperative 
Agreement No. TV-85807A with Duke Pow-r 
Company for procurement services for the 
atmospheric fluidized bed combustion 
demonstration plant project. 

(*Items approved by individual Board 
members. This will give formal ratification to 
the Board's action.) 

F—Unclassified 

FI Memorandum of Understanding No. 
TV-6G68aA between Corps of Engineers. 
Nashville District U.S. Department of the 
Army and TVA covering arrangements for 
cooperative exchange of engineering and 
other expertise. 

F2. Revised policy code relating to 
employee development. 

CONTACT PERSON FOR MORE 

information: Craven H. Crowell. Jr* 
Director of Information, or a member of 
his staff can respond to requests for 
information about this meeting. Cal) 
( 815 ) 832 - 8000 . Knoxville. Tennessee 
Information 19 also available at TV/Ys 
Washington Office ( 202 ) 245 - 0101 . 

Dated: May 1.1985. 

W.F. Willis, 

General Manager. 

|FR Doc. 85-11008 Filed 5-2-85; 12.03 pjn | 

an. li wo coot sizo-fli-u 

















Monday 
May 6, 1985 


Part II 

Department of 
Transportation 

Federal Aviation Administration 

14 CFR Parts 23 and 91 
Shoulder Harness in Normal, Utility, and 
Acrobatic Category Airplanes; Proposed 
Rule 





























19100 


Federal Register / Vol. 50, No. 87 / Monday, May 6, 1905 / Proposed Ruins. 


DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14CFR Paris 23 and 91 

(Docket No. 23315; Notice No. 85-111 

Shoulder Harnesses In Normal, Utility, 
and Acrobatic Category Airplanes 

agency: Federal Aviation 
Administration (FAA), DOT. 

action: Notice of proposed rulemaking 
(NPRM). 

summary: This notice proposes to 
amend Parts 23 and 91 of the Federal 
Aviation Regulations (FAR) to require 
the installation of shoulder harnesses at 
all neats of normal, utility, and acrobatic 
category airplanes with a passenger 
seating configuration, excluding pilot 
seats, of nine or less, manufactured onp 
year after the effective date of the 
proposed amendment and to require the 
pilotincommand to brief passengers on 
how to fasten and unfasten their 
shoulder harness for takeoff and 
landings if shoulder harnesses are 
installed. This proposal responds to the 
conclusions of an FAA Crashworthiness 
Study Report, a Petition for Rulemaking 
from the General Aviation 
Manufacturers Association (GAMA), 
and Safety Recommendations from the 
National Transportation Safety Board 
(NTSB). This proposal will enhance the 
crashworthiness of small airplanes 
manufactured one year after the 
effective date of the proposed 
amendment 

date: Comments must be received on or 
before June 20,19&5. 

address: Comments on this notice may 
be mailed in duplicate to: Federal 
Aviation Administration. Office of the 
Chief Counsel. Attn.: Rules Docket 
(ACC-204), Docket No. 23015, 800 
independence Avenue. SW.. • 
Washington. D.C. 20591. or delivered in 
duplicate to: Room 916, 800 
Independence Avenue. SW„ 

Washington. D.C. 20591. Comments 
delivered must he marked Docket No. 
23815. Comments may be inspected in 
Room 916 between 8:30 a.m. and 5:00 
p.m. on weekdays, except Federal 
holidays. 

FOR FURTHER INFORMATION CONTACT: 

|. Robert Ball. Regulations arid Policy 
Office (ACE-110). Aircraft Certification 
Division, Central Region. Federal 
Aviation Administration. 601 East 12th 
Street. Kansas City. Missouri 64106: 
telephone (816) 374-5688. 

SUPPLEMENTARY INFORMATION: 


Comments Invited 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket or 
notice number and be submitted in 
duplicate to the address above. All 
communications received on or before 
the closing date for comments will be 
considered by the Administrator before 
taking further rulemaking action. 
Commenlers wishing the FAA to 
acknowledge receipt of comments in 
response to this notice must include a 
preaddressed, stamped postcard on 
which the following statement is made: 
“Comments to Docket No. 23815“. The 
postcard will be date stamped and 
returned to the commenter. All 
comments received will be available, 
both before and after the closing date 
for comments, in the Rules Docket for 
examination by interested persons. A 
report summarizing each substantive 
public contact with FAA personnel 
concerned with this rulemaking will be 
filed in the docket. 

Availability of NPRM 

Any person may obtain a copy of this 
NPRM by submitting a request to the 
Federal Aviation Administration. Office 
of Public Affairs. Attn.: Public 
Information Center (APA-430), 800 
Independence Avenue. SW., 
Washington, D C. 20591. or by calling 
(202) 426-8058. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on the mailing list for future 
NPRMs should also request a copy of 
Advisory Circular No. 11-2A. Notice of 
Proposed Rulemaking Distribution 
System, which describes the application 
procedure. 

Background 

Amendment 23-7 to Part 23 of the 
FAR. adopted on August 1.1969, 
upgraded many airworthiness standards 
for small airplanes. Section 23.785 was 
amended to require that, in addition to 
the safety belt, each occupant must lie 
protected from head injury by one of the 
following: (1) A shoulder harness to 
prevent the head from contacting any 
injurious objects: (2) elimination of any 
injurious object within the striking 
radius of the head: or (3) an energy 
absorbing rest that would support the 
urms. shoulder, head, and spine. 

On |anuary 31.1973. the FAA issued 
Notice No. 73-1 (38 FR 2985) proposing 
to amend Parts 23 and 91 of the FAR to 
require: (1) Shoulder harnesses for all 
occupants of newly certificated 


airplanes: (2) shoulder harnesses for all 
occupants of airplanes manufactured 
one year after the effective date of the 
amendment, regardless of the type 
certification basis of the airplane: and 
(3) shoulder harnesses for all airplane* 
in service with attachment structural 
provisions within one year after the 
effective date of the amendment. 

In support of final action on Notice 
No. 73-1, the FAA obtained the 
following information: (1) 
Approximately 80.000 to 90.000 of the 
130.000 U.S. registered small airplanes in 
service woutd be required to add 
shoulder harnesses on the basis of 
existence of structural provisions; (2) the 
cost per seat for the installation of a 
shoulder harness would vary from $2u tu 
$200 for most airplanes and installations 
mude at the factory were mainly in the 
S20 to $40 per seat range: and (3) two 
percent of the current airplanes were 
equipped with shoulder harnesses, 50 
percent of these shoulder harnesses 
were used on a regular basis, and the 
increased availability of shoulder 
harnesses would contribute significuriilv 
to occupant protection in an airph/nc 
accident. 

As the final action on Notice 73-1, tin* 
FAA issued Amendment 23-19 to Par? 23 
and Amendment 91-139 to Part 91 on 
June 9,1977. Amendment 23-19 requinn 
the installation of shoulder harnesses 
for the front seats of all small airplanes 
for which an application for a type 
certificate is received after July 18. 197# 
and Amendment 91-139 requires the 
installation of shoulder harnesses fci 
the front seats of small airplanes 
manufactured after July 18,1978. The 
rationale for the flnul action is discuss H 
in the preamble to these amendments 

Also. { 23.785(j) was amended to 
require, in part, the cabin area 
surrounding each seat within striking 
distance of the occupant's head or torso 
be free of potentially injurious objects 
and if energy absorbing designs are used 
to meet this requirement, they must 
protect the occupant from serious injury 
when the occupant experiences the 
ultimate inertia forces set forth in 
5 23.561 (b)(2). 

As a result of the final action on 
Notice No. 73-1, the NTSB. on Decernin ' 
8, 1977. issued Safety Recommendation* 
A-77-70 and A-77-71. Safety 
Recommendations A-77-70 and A-77-71 
reiterated the NTSB’s concern on what 
w'a* considered to be the inadequacies 
of the new rule since the new 
requirements applied only to the front 
seats of new airplanes. On December (7. 
1980. the Safety Board Completed a 
review of the FAA‘s action for 
accomplishing the safety improvement 











19109 


Federal Register / Vol. 50, No. 87 / Monday. May 6. 1985 / Proposed Rules 


might by Safety Recommendalions A- 

57-70 and A-77-71. Safety 

Ri i ommendation A-77-70 states: 

Amend 14 CFR 23.785 to require the 
installation of approved shoulder hamesse* 

oil seat locations ns outlined in NPRM 73- 
t. Hi commendation Status: Open. 
I’r.Hxxptuble Action ) 

Safety Recommendation A-77-71 

italics: 

Amend 14 CFR 91.33 and .39 to require th^* 
inu.illatiun of upproved shoulder harnesses 
on nil general aviation aircraft manufactured 
before |t»ly 18.1978. after a reasonable lead 
time, and a! alt seat locations as outlined in 
M'KM (Notice of Proposed Rulemaking) 73-1. 

Since this recommendation had been 
classified as “open, unacceptable 
*i:liun“ for three years, the Safety Board 
developed recommendations to specify 
a certain date by which the FAA should 
accomplish the safety objectives of 
Safely Recommendation A-77-71 and 
included them as new 
recommendation*. 

On December 31.1980, the NTSB 
forwarded to the FAA Administrator 
Iheu Safety Recommendations A-8B-125 
through -127 which address the subject 
of installation of shoulder harnesses and 
are as follows: 

Safety Recommendation A-80-125: 

P'-ijuirc that those general avaiation 
•iritafl manufactured to include attachment 
point* for shoulder harnesses at occupant 
Hats lie fitted with shoulder harnesses no 
Utw than December 31.1985. and. m the 
m mm. require this modiftrubon as a 
rrquisite for change in FAA registration. 

‘Class II. Priority Action) (A-80-125). 

Safety Recommendation A-80-128c 

U' vefap, in coordination with airframe 
ounufacturen. detailed approved installation 
instructions for installing shoulder harnesses 
si each seat location in currant models ami 
lyptts of genera) aviation aircraft in which 
ihuuldcr harness attachment points were not 
provided «is standard equipment Publish and 
pn»\ ide these instructions to owners of these 
aircraft by December 31.1982. (Class IL 
iVnnty Action) (A-80-126). 

Safety Recommendation A-80-127: 

Kf* luirc that those general aviation aircraft 
k»r which FAA-approved harness installation 
i»w»ructi<inH have been developed be fitted 
vrrh shoulder hiimesse* at each seal location 
r <> later than Decemtrer 31 1985, and. in the 
toterim. require this modification as a 
tequitito for change in the FAA registration. 
(Class II. Priority Action) (A-80-127). 

In reply to these safety 9 

recommendations, the FAA informed the 
NTSB that the feasibility of requiring the 
installation of approved shoulder 
tarnosses at nit seat locations was 
being considered under an existing 
^Rulatory project and that the economic 
wpact of the various options was being 
can dully assessed. 


In support of the regulatory project, 
the FAA’s Civil Aeromedical Institute 
(CAM!) completed a report entitled 
“Crashworthiness Studies: Cabin. Seat. 
Restraint, and Injury Findings in 
Selected General Aviation Accidents." 
Report No. FAA-AM-82-7. Numerous 
accidents were reviewed for features of 
crashworthiness and. in particular, for 
the injuries to the occupants in relation 
to the apparent severity of the impact 
and the adequacy of the function of the 
cabin and oocupant restraint systems. 
Forty-seven (47) of a greater number of 
accidents were deemed worthy of more 
extensive review, in that there appeared 
to be meaningful information In the 
accident reports or the CAMI 
investigators were sufficiently familiar 
with the particulars of the accidents to 
provide details. In 23 of the 47 accidents 
investigated, there were occupants in 
passenger seats in addition to the pilot 
and copilot positions. There were 16 
accidents in which the most severe 
injury in the pilot and copilot positions 
was “serious." yet. in 3 of these 
accidents, there was at least 1 fatality in 
the first row of passenger seats. In this 
context, first row of passenger scats are 
those immediately behind the pilot and 
copilot positions. In addition, there were 
four accidents in which injury to the 
occupants of the pilot and copilot 
positions were minor or none and the 
occupants of the first row of passenger 
seats received “serious" injuries. In two 
accidents, the most severe injuries were 
received by occupants of the second 
row of passenger seats. In concluding 
the review, an estimate of the value of 
upper torso restraint was made by the 
investigators. In the 47 accidents 
selected for further review, there were 
138 persons involved. Eighty-seven (87) 
of these 136 were occupying a pilot or 
copilot sent, and it was estimated that 
42 of the 49 passengers involved would 
have been helped had an upper torso 
restraint been available and used. From 
this study, it is clear that upper torso 
restraint does enhance the 
crashworthiness of an airplane and. 
thus, reduces the possibility of serious 
or fatal injuries to occupants of seats 
other than that of the pilot and copilot. 

A copy of this report is in the ducket 
and is also available to the public 
through the National Technical 
Information Service, Springfield. 

Virginia 22161. 

The FAA is greatly concerned aboul 
the number of injuries and fatalities in 
small airplane accidents and the 
General Aviation Manufacturers 
Association (GAMA) has also expressed 
concern about the injury rates in general 
aviation airplane accidents ami is 
actively pursuing programs to both 


prevent accidents and reduce the risk of 
injury in those accidents that do occur. 
Many of these programs require the 
continuing cooperative efforts by 
industry, the National Aeronautics and 
Space Administration (NASA), the 
FAA's Civil Aeromedical Institute 
(CAMI), and others, in order to establish 
new standards for seat and restraint 
systems. On October 14. 1983, GAMA 
petitioned the FAA to amend $$ 23.785, 
91.14, and 91.33 of the FAR to require the 
installation and use of shoulder 
harnesses at all crew and passenger 
seats in all newly manufactured small 
airplanes. Manufacturers represented by 
that organization now provide shoulder 
harnesses for all crew scats and 
shoulder harnesses are available as on 
option for passenger seats. In addition, 
GAMA members will incorporate 
structural provisions for the installation 
of shoulder harnesses in their newly 
manufactured small normal utility, and 
acrobatic category airplanes with a 
passenger sealing configuration, 
excluding pilot seats, or nine or less, 
that are manufactured after December 
31,1984. 

Economic Impact 

Following a February 1,1979 meeting 
between the FAA Administrator and the 
Chairman of the NTSB on the issues of 
crashworthiness, the FAA 
Administrator directed that the shoulder 
harness requirements be reevaluated to 
determine if the requirements should be 
broadened to include all seats, extented 
to cover older airplanes, or both. 
Accordingly, in December 1981, the FAA 
.completed a Benefit-Cost Analysis for 
the installation of shoulder harnesses in 
all general aviation airplanes. The 
analysis included nine alternatives for 
rulemaking action related to the 
installation and use of shoulder 
harnesses. The alternatives considered 
are cited and discussed as follows: 

1. Amend Part 23 to require shoulder 
harnesses a! all seats on newly 
certificated airplanes (extension of the 
current rule which requires shoulder 
harnesses at the front seats only). 

Although this alternative would not 
affect existing airplane designs, it would 
impose a future requirement for new 
airplanes whether the shoulder harness 
is used or not used. 

2. Amend Part 23 to require structural 
design provisions to accommodate the 
installation of shoulder harnesses at all 
rear seat locations on newly certificated 
airplanes. 

This alternative would provide the 
opportunity to install shoulder 
harnesses, al the owner's option, 
without the need for structural 
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modification. This alternative would not 
be applicable to airplanes being 
manufactured under the provisions of a 
current type certificate. 

3. Amend Part 91 to require a shoulder 
harness at all seat locations on new 
airplane models, that is. those new 
airplane models manufactured under an 
amended type certificate, within a 
certain time period after the effective 
date of the amendment. Time periods of 
1, 3. and 5 years were considered for 
this alternative. 

This alternative is similar to 
alternative 1. except that the scope is 
broadened to include airplanes 
manufactured under an amended type 
certificate and a transition period is 
provided. 

4. Amend Part 91 to require structural 
provisions to accommodate shoulder 
humesses at all scat locations on new 
airplane designs. 

5. Amend Part 91 to require shoulder 
harnesess at all seat locations on newly 
manufactured airplanes aftor a specified 
date. 

0. Amend Part 91 to require structural 
provisions to accommodate the 
installation of shoulder harnesses at all 
seat locations on all small airplanes 
within a specified time period. 

7. Amend Part 91 to require the 
installation of shoulder harnesses at ul! 
seats on all small airplanes after a 
specified time. 

All airplanes which do not have 
provisions for shoulder harnesses would 
be required to be modified to meet the 
crashworthiness standards of Part 23. 

a Amend Part 91 to require structural 
provisions to accommodate the 
installation of shoulder harnesses at all • 
seat locations on small airplanes prior 
to the time of reregistration. 

This would require sellers or buyers to 
modify the airplane before registration 
to the new owner. 

9, Make no regulatory changes. 

The study indicated a positive benefit 
to cost ratio for alternatives one. two, 
and seven. Alternatives one and two 
have been rejected because the present 
proposal provides much greater benefits 
in addition to those proposed in 
alternatives one and two. 

Because alternative seven is of such 
complexity and cost and because some 
of the data upon which the study was 
based ha9 changed, the FAA believes 
that further study is required before that 
alternative can be considered for 
regulatory action. Some of the factors 
which led to this conclusion arc us 
follows: 

1. The overall cost was estimated to 
be from $287 million to $328 million in 
the 1981 study and more recent 
information indicates even higher costs. 


2. The cost of shoulder harness 
installation can vary appreciably from 
one airplane to another. For example, 
owners of airplanes manufactured 
without the attachment points for 
shoulder harnesses or whose airplane 
requires structural strengthening would 
have to bear significantly greater 
expense than those that only require the 
installation of the shoulder harness 
itself. 

3. Rather than retrofit all scats, it may 
be more appropriate to retrcdjt only 
those seats where it can be clone at 
reasonable cost or to only retrofit the 
front seats jince these have much higher 
occupancy than the rear scats and. 
therefore, the benefit to cost ratio will 
be significantly higher. 

The FAA will study the practicality of 
retrofitting the general aviution fleet and 
requests information from the public 
relating to this matter. However, the 
FAA is concerned about the lack of 
shoulder harnesses in older airplanes 
and has taken a number of non- 
regulatory measures to improve 
occupant safety. 

The FAA and u number of general 
uviation organizations have active 
educational programs under way 
emphasizing the advantages of having, 
and using, shoulder harnesses at all seat 
positions. The FAA’s Accident 
Prevention Program emphasizes these 
advantages at the seminars conducted 
for the general aviation community. In 
addition. FAA Advisory Circular (AC) 
No. 43.13-2A. entitled. “Acceptable 
Methods. Techniques, and Practices— 
Aircraft Alterations.” contains specific 
guidance for the installation of shoulder 
harnesses. This AC describes types of 
occupant restraint systems, effective 
restraint angles for the shoulder 
harnesses, and attachment methods, 
including precautions for an engineering 
evaluation of installations which involve 
cutting or drilling of critical fuselage 
members or skin of pressurized 
airplanes. 

However, the FAA has concluded that 
the information within this AC is not 
receiving the widespread distribution 
necessary to encourage voluntary 
installation of shoulder harnesses. The 
FAA is updating the shoulder harness 
installation information in AC Number 
43.13-2A and plans to issue a new 
Advisory Circular (AC) for the general 
aviation community. The new AC will 
encourage the installation of shoulder 
harnesses at all seat positions and will 
be available to all small airplane 
owners in addition to those individuals 
concerned with airplane maintenance 
and alterations for which AC 43.13-2A 
was prepared. As a further effort to 
encourage the installation and use of 


shoulder harnesses, the FAA has 
prepared a pamphlet entitled: “Your 
Shoulder Harness—If You Got It —Vsv 
lt“. for pilots attending Accident 
Prevention Seminars. This pamphlet. 
FAA-P-8740-45, will be available at the 
FAA*s Ceneral Aviation District Offices 
(GADOs) and Flight Standards Distru t 
Offices (FSDOs) in late 1984. 

In the spring of 1983. the FAA called 
for the formation of a government/ 
industry committee tusked with 
addressing several critical general 
aviation safety problems, including 
occupant protection. Other problems to 
be addressed included criteria for the 
dynamic testing of airplane seats/ 
occupant restraint systems and the 
crashworthiness of airplane fuel 
systems. This committee, known as the 
General Aviation Safety Panel (GASP) 
has had several meetings and technical 
working sessions directly aimed at 
resolving issues for improved 
crashworthiness in general aviation 
airplanes. In this regard, the Part 23 
Airworthiness Review Conference held 
October 22-26.1984. discussed these 
issues and the FAA plans to address 
them in a forthcoming Notice of 
Proposed Rulemaking to improve the 
crashworthiness in general aviation 
airplanes. 

In preparing the benefit-to-cost 
unalysis for alternative number 5. 
“Amend Part 91 to require the 
installation of shoulder harnesses at all 
seat locations on newly manufactured 
airplanes after a specified date,” it was 
assumed that the cost would include the 
design, installation of provisions for 
shoulder harnesses, and the shoulder 
harness. Further, the actual installation 
cost of shoulder harnesses at each seat 
is estimated at $150 to $250 per seat 
because the attaching means for these 
shoulder harnesses will be provided in 
the affected airplanes. The FAA has 
been informed by the airplane 
manufacturers, which are members of 
the General Aviation Manufacturers 
Association, that after December 31. 
1984, their newly manufactured small 
normal, utility, and acrobatic category 
airplanes with a passenger seating 
configuration, excluding pilot scaIr, of 
nine or less, will have structural 
provisions incorporated for the 
voluntary installation of shoulder 
harnesses by airplane owners and 
operators. 

These manufacturers, which produce 
the majority of small airplanes, will be 
providing structural provisions for the 
installation of shoulder harnesses at all 
seat locations in these small airplanes, 
therefore, a review of the benefit-toco*! 
to benefit anal) sis has shown that 
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.iltemelive number 5 will now have 
positive benefits relative to the 
intimated costs: and, therefore, the FAA 
t ondudes that the objectives of 
alternative 5 should be proposed at this 
time. For those small airplane 
manufacturers which are not members 
of GAMA, the proposed date requiring 
the installation of shoulder harnesses at 
all seat positions is considered a 
nisonuble length of time in which to 
i amply With the new requirements. 

Discussion of Proposal 

Because of the time frame between 
the completion of the December 1981. 
Benefit -Cost Analysis and the action 
proposed by this Notice, the FAA 
conducted another regulatory 
evaluation, including regulatory 
flexibility analysis, to verify the 
estimated benefits to be derived by this 
proposal. This latter regulatory 
evaluation verified that the bcnefi!s-cost 
nf this proposal would be positive and 
arc not considered to be major under the 
procedures and criteriu prescribed by 
Executive Order 12291; however, the 
FAA does consider this proposal 
significant under Department of 
Transportation Regulatory' Policies and 
Procedures (44 1R 11034; February 26. 
1979). Copies of the December 1981. 
Benefit-Cost Analysis, and the 
regulatory evaluation for this action are 
filed in the regulatory docket. 

The Federal Aviation Administration 
proposes a new § 23.2 of the FAR to 
require, at the time of manufacture, the 
installation of shoulder harnesses at all 
seat positions in small normal, utility, 
and acrobatic category airplanes w ith a 
passenger seating configuration, 
excluding pilot seats, of nine or less, 
manufactured one year after the 
effective? date of the proposed 
•intendment. This proposal would assure 
that shoulder harnesses an: available in 
♦•mall normal, utility, and acrobatic 
category airplanes manufactured one 
year after the effective date of the 
proposed amendment, prior to their use 
in air commerce and. thereby, have an 
enhanced level of crashworlhiness. 

Section 23.785 of the FAR is proposed 
to be amended to require shoulder 
harnesses designed to protect each 
occupant from serious head Injury from 
contact with any injurious object when 
the seat occupant experiences the 
inertia forces prescribed in 
l 23.561 (b)(2). 

Part 91 of the FAR is proposed to be 
amended to require the pilot-in- 
< onmuind to brief passengers on how to 
fasten and unfasten the shoulder 
harness and to notify passengers to 
fasten their shoulder harness for 
takeoffs and landings if a shoulder 


harness is installed, und to require the 
shoulder harness for each seat be 
designed to protect the occupant from 
serious injury when the occupant 
experiences the ultimate inertia forces 
specified in 5 23.561(b)(2) on small 
normal, utility, and acrobatic category 
airplanes manufactured one year after 
the effective date of the proposed 
amendment. In addition, the proposed 
change to 5 91.33(B)(13) makes the 
requirement clear that shoulder 
harnesses at the flight crew seats must 
be designed to permit the flight 
crewmember, when seated and with 
safety belt and shoulder harness 
fastened, to perform all functions 
necessary for flight operations, thereby 
providing the flight crew the benefit of 
shoulder harnesses in the event of an 
accident. 

Note.—This proposal will enhance the 
crashworthiness of normal, utility, and 
acrobatic category airplanes with a 
passenger seating configuration of nine or 
less, excluding pilot seat*, at n minimum cost. 
The cost of shoulder harness installation has 
been estimated and a positive benefit to-cost 
determined. This proposal, therefore, 
provisos passengers of small airplanes 
manufactured one year after the effective 
date of the proposed amendment, an 
enhanced level of safety and reduction of 
potential Injury in the event of an accident. 
Accordingly, iho FAA has determined that: 

(19 The amendment does not involve a major 
rule under Executive Order 12291; (2) the 
amendment is significant under DOT 
Regulatory Policies and Procedures (44 FR 
11034: February 2a 1979); and (3) it is 
certified that under the criteria of the 
Regulatory Flexibility Act that the 
amendment will not have a significant 
economic impact on n substantial number of 
small entities. In addition, this proposal, if 
adopted, would have little or no impart on 
trade opportunities for U.S. firms doing 
business overseas, or for foreign firms doing 
business in the United States. A regulatory 
evaluation has been prepared and has been 
placed in the public docket. 

List of Subjects 

N CFR Port 23 

Aircraft. Aviation safety. Safety. Air 
transportation. Tires. 

N CFR Part ftl 

Air carriers. Aviation safety. Safety, 
Aircraft. Aircraft pilots. Air traffic, 
control. Liquor. Narcotics. Pilots. 
Airspace. Air transportation. Cargo. 
Smoking. Airports, Airworthiness 
directives and standards. 

The Proposed Amendments 

Accordingly, the FAA proposes to 
amend Parts 23 and 91 of the Federal 
Aviation Regulations 114 CFR Parts 23 
and 91) as follows: 


PART 23—AIRWORTHINESS 
STANDARDS: NORMAL. UTILITY, AND 
ACROBATIC CATEGORY AIRPLANES 

1. By adding a new § 23.2 to read as 
follows: 

$ 23.2 Special retroactive requirements. 

Notwithstanding §§ 21.17 and 21.101 
of this chapter and irrespective of the 
type certification basis, each normal, 
utility, and acrobatic category airplane 
having a passenger seating 
configuration, excluding pilot seats, of 
nine or less, manufactured one year 
after the effective date of the proposed 
amendment, or such foreign 
manufactured airplane for entry into the 
U.S., must meet the requirements of 
i 23.765(g) in effect after the effective 
date of the proposed amendment. For 
the purpose of this paragraph, the date 
of manufacture is: 

(a) The date the inspection acceptance 
records, or equivalent, reflect that Ihe 
airplane is complete and meets the FAA 
Approved Type Design Data: or 

(b) In the case of a foreign 
manufactured airplane, the date the 
foreign civil airworthiness authority 
certifies the airplane is complete and 
Issues an original standard certificate of 
airworthiness, or the equivalent in that 
country. 

2. By amending § 23.765 by adding the 
words "und shoulder harness 4 * between 
Ihe words “belt” and “fastened* within 
the parenthetical phrase of the first 
sentence of paragraph (j) and by 
revising paragraph (g) to read as 
follows: 

$ 23.785 Seats, berths, safety belts, and 
harnesses. 

• « t • t 

|g) Each occupant must be protected 
from serious head injury, when 
subjected to the inertia forces 
prescribed in } 23.561(b)(2). by a safety 
belt and shoulder harness, that are 
designed to prevent the head from 
contacting any injurious object, for each 
seat in normal, utility, and acrobatic 
category airplanes with a passenger 
seating configuration, excluding pilot 
seats, of nine or less. 

• • • • • 

PART 91—GENERAL OPERATING AND 
FLIGHT RULES 

§91.14 | Amended j 

3. By amending the title of § 91.14 to 
read "Use of safety belts and shoulder 
harnesses”; by adding the words “and 
shoulder harness, if installed” following 
the word "bell” in the last sentence of 
paragraph (a)(1); and by adding the 
words "and shoulder harness, if 
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installed* - following the word "beh" in 
the last sentence 6f paragraph (a)(2). 

4. By amending $ 91.33 Xn add a new 
paragraph (b)(14) to read u follows: 

S 91.33 Powered civil aircraft with 
standard category U.S. airworthiness 
certificates; instruments and equipment 
requirements. 

4 « • « a 

w • • 

(14) For normal, utility, and acrobatic 
category airplanes with a seating 




configuration, excluding pilot seats, of 
nine or less, mnnufnctirred one year 
after the effective date of the proposed 
amendment, an approved shoulder 
harness for— 

(1) Fjich front seat that meets the 
requirements of f 23.785 (g) and fh) of 
the chapter in effect after the effective 
date of the proposed amendment: 

(2) Kach additional seat that meets the 
requirements of f 23.785(g) of this 


chapter in effect after the effective dute 
of the proposed amendment. 

• • • « • 

(Sec*. 313(a). 601, and 803 or the Federal 
Aviution Act of 195®. a* amended (49 U.S C 
1354(u). 1421. and 1423): and 49 U.S.C. tOttf#) 
(Revised Pub L. 97-449. |anuary 12.1983)| 
Isattcd in Kansan City. Missouri on Apnl 
29. 1985 

Murray E. Smith. 

Drrvctrrr. 

|FR Doc, 85-10844 Fited 5-3-85: 8.45 am| 
Billing COOC 4«io-o-M 
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OFFICE OF MANAGEMENT AND 
BUDGET 

Issuance of Circular A-128 “Audits of 
State and Local Governments" 

agency: Office of Management and 
Budget. 

action: Final Issuance of OMB Circular 
A-128, "Audits of Stale and Local 
Governments." 

summary: This OMB Circular provides 
policy guidance to Federal agencies in 
the implementation of the Single Audit 
Act of 1984 (Pub. L 98-502). It 
establishes uniform requirements for 
audits of Federal financial assistance 
provided to State and local governments 
and promotes the efficient and effective 
use of audit services. 

EFFECTIVE date: This Circular was 
effective April 12.1985. and shall apply 
to fiscal years of State and local 
governments that began after December 
31.1984. Earlier implementation is 
encouraged. However, until it is 
implemented, the audit provisions of 
Attachment P to Circular A-102 shall 
continue to be observed. 

FOR FURTHER INFORMATION CONTACT. 
Palmer A. Marcantonio, Financial 
Management Division. Office of 
Management and Budget, Washington, 
D.C. 20503. (202) 395-3993. 
SUPPLEMENTARY INFORMATION: On 
December 26, 1984, a notice was 
published in the Federal Register (49 FR 
50134), asking for comments on a 
proposed Circular. "Audit requirements 
for State imd local governmemts." 
Interested parties were invited to submit 
comments by February 25,1985. Almost 
150 comments were received from 
Federal agencies. State and local 
governments, universities, professional 
organizations, and others. Ail comments 
were considered in developing these 
final requirements. 

There follows a summary of the major 
comments, grouped by subject and a 
response to each, including a description 
of changes made as a result of the 
comments. Other changes have been 
made to increase clarity, and 
readability. 

Supersession 

Comment: One commenter said this 
section should be expanded to provide 
clarification that this Circular 
supersedes not only audit requirements 
of OMB Circular A-102. but also those 
related to all forms of Federal financial 
assistance such as Block Grant 
programs and contracts awarded under 
Federal acquisition regulation*. 

Reply: Block grant audit regulations 
will be superseded by individual 


department and agency regulations that 
will be issued shortly. With respect to 
contracts, the law makes it dear that 
assistance-type contracts are covered, 
and we would expect single audits to 
cover other cost-type contracts awarded 
to State and local governments as well 

Comment: Several commenter* said 
this section should state that the Single 
Audit Act and this Circular do not 
relieve recipients of their 
responsibilities under Attachment P to 
OMB Circular A-102, "Uniform 
requirements for grants to State and 
local governments" for the fiscal years 
beginning before julv 1.1985. 

Reply: Section 22 has been revised to 
say that until this Circular is 
implemented, the audit provisions of 
Attachment P to Circular A-102 shall 
continue to be observed. 

Comment: One commenter suggested 
that OMB clearly indicate that GAO wilt 
take action to supersede the -Guidelines 
for Financial and Compliance Audits of 
Federally Assisted Programs." 

Rep/y: The requirement to use the 
guidelines has been deleted from this 
Circular. As Circular A-128 is 
implemented the guidelines will be 
phased out and auditors will use 
guidelines developed by appropriate 
professional bodies. 

Background 

Comment: One commenter said the 
law requires recipients that receive 
$100,000 or more each year to have an 
audit made for that year. However, the 
commenter said it was not clear if on 
audit was required in subsequent years 
if the funds were expended over a 
number ofyears. 

Reply: The audit recipient should 
have audits made in all subsequent 
years where significant funds are 
expended. 

Definitions 

Comment: Several commenters said 
the definition of internal controls 
continued in the draft Circular could be 
construed to include only accounting 
controls. They recommended that the 
definition include administrative 
controls too. 

Reply: We were aB vised by several 
groups including the General Accounting 
Office that'the term "administrative 
controls" may cause some confusion in 
the accounting profession because the 
term as used in the auditing literature 
call® for tests of certain controls not 
contemplated by the Congress, instead 
of using the term administrative 
controls. Section 8 of the Circular says 
that controls covering expenditures of 
Federal funds must be tested. We 
believe this was the intent of the Act. 


Comment: A number of commenter* 
asked whether the definition of 
subrecipient includes commercial or 
private businesses and organizations 

Reply: The Circular covers all Federal 
assistance funds whether the 
subrecipient is a private or public 
organization. All State or local 
governments that receive Federal 
financial assistance and provide $ 25,000 
or more of it to a subrecipient must 
determine whether subrecipients spent 
Federal assistance funds in accordance 
with applicable laws and regulations. 
For State and local subrecipients and 
other nonprofit organizations OMB 
Circulars call for periodic audits. Them* 
audits may be used to determine 
whether the subrecipient spent the funds 
properly. For commercial or private 
businesses and organizations receiving 
Federal assistance funds the State and 
local governments may use other means 
such as program reviews to determine if 
the funds are being spent properly. 

Frequency of Audit 

Comment: Several commenters 
recommended that the one-year 
requirement for the audit report to be 
forwarded to the Federal Government 
be changed to "within six months." 
Other commenters said the requirement 
should be deleted altogether because it 
is not a requirement of the law. 

Reply: In order for audit reports to br 
useful they must be timely. The Circular 
calls for the audit report to be sent no 
later than one year after the end of the 
audit period unless a longer period is 
agreed to with the cognizant agency. 

Compliance Testing 

Comment: One commenter suggested 
that the title of this section be changed 
to "Internal Control and Compliance 
Reviews." and a separate paragraph b«* 
devoted to testing and evaluation of 
internal control systems. 

Reply: The title was changed and a 
separate section is devoted to reviews 
of internal control systems. 

Comment: Several commenters said it 
was not clear whether the auditor was 
required to perform a study and 
evaluation of internal control systems if 
the auditor did not plan to plane reliarv p 
on such systems. 

Reply: The Circular was changed to 
make it dear that the auditor must m«k^ 
a study and evaluation of internal 
control systems used in administering 
Federal assistance programs whether or 
not the auditor intends to place reborn * 
on these systems. 

Comment: One commenter said the 
testing of non-Federal programs seeme<l 
to be limited to testing transactions 
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elected in the review of financial 
statements. The commenter suggested 
that either the auditor be required to 
make separate tests of programs other 
than the major ones or that the auditor 
be required to review the management 
cent rots over Federal programs that are 
oot defined as major ones. 

Reply: The law is specific as to how 
much testing will be mode of programs 
other than major ones. It requires the 
auditor to determine and report on 
whether the organization has internal 
control systems that provide reasonable 
ranee that it is managing Federal 
assistance programs in compliance with 
applicable laws and regulations. Further 
it pmvides that transactions for other 
than major programs that arc selected in 
connection with examinations of 
financial statements and evaluation of 
internal controls shall be tested for 
compliance with Federal laws and 
regulations that apply to such 
transactions. The provisions of the Act 
are reflected in Section 8 of the Circular. 

Comment: One commenter said the 
dral: Circular required the auditor to 
determine whether amounts claimed or 
used for matching were determined in 
accordance with Circular A-102, 

Uniform requirements for grants to 
State and local governments." and 
Circular A-87. "Cost principles for State 
and local governments." The commenter 
objected because fob Training 
Partnership Act (JTPA) grantees and 
subgrantees are not required to comply 
with these Circulars. The recipients of 
PTA funds may have developed their 
own cost principles and grant 
requirements which may differ from 
Circulars A-87 and A-102. Therefore, it 
; would be impractical to test compliance 
with these Circulars. 

R<p/y: Although JTPA grantees may 
not be subject to OMB Circulars A-102 
or A-87 the cost principles and 
regulations adopted by the grantee 
should be equivalent to those in the 
Circulars. If there are significant 
differences between the grantee’s 
regulations and the Circulars they 
should be included In the audit report. 

Comment: Several commenters raised 
questions about the requirement for 
governmental units to maintain accounts 
ih.it identify all Federal funds received 
and expended and to identify the 
prawns under which they were 
teemed. The commenters were 
j concerned that the recipient's official 
| accounting records might have to be 
Modified to meet the requirement. 

Reply: The requirement for grantees to 
records on each grant is not a new 
°nt? Since Circular A-102 was first 
issued in 1971 Attachment G. 

Standards for Grantee Financial 


Management Systems," required grantee 
financial management systems to 
provide for accurate, current, and 
complete disclosure of the financial 
results of each grant program. Therefore, 
we do not anticipate modification of 
grantee accounting records will he 
required as a result of Circular A-l 28- 

Subrecipients 

Comment : One commenter said this 
section may be interpreted as requiring 
the recipient to determine whether the 
subrecipient spent all its Federal funds 
properly, regardless of the source of the 
funds. 

Reply: The section was amended to 
make it clear recipients were 
responsible only for the assistance funds 
provided by them to subrecipients. 

Comment: One commenter said the 
roles of the recipient State agency, the 
Federal agency, and cognizant agency 
are unclear. 

Reply: We are working with Federal 
agencies on procedures for distributing 
audit reports, resolving audit fundings, 
and carrying out other cognizance 
responsibilities. We will ask each 
agency to publish these procedures as 
soon as possible. 

Relation to Other Audit Requirements 

Comment: One commenter made a 
number of suggestions to make the 
language more precise. One suggestion 
was to make it clear that the single audit 
shall be in lieu of any financial and 
compliance audit required under 
Federal assistance programs. 

Reply: We adopted this suggestion as 
well as a number of other proposed 
changes to this section. 

Cognizant Agencies 

Comment: Several commenters said 
the draft Circular appears to require that 
all recipients, regardless of funding 
level. Have established forma! cognizant 
agency assignments. 

Reply: The Circular was clarified to 
say. "Smaller governments not assigned 
a cognizant agency will be under the 
general oversight of the Federal agency 
that provides them the most funds." No 
formal arrangement is anticipated for 
these smaller government recipients. 

Audit Reports 

Comment: There were a number of 
comments that said there was confusion 
between the responsibilities of the 
cognizant agency and the clearinghouse. 

Reply: This section was rewritten to 
accommodate these concerns. 

Comment: One commenter said that 
all fraud, abuse, or illegal acts should 
normally be covered in a separate 
written report. 


Reply: The Circular was amended to 
say a separate report is normally 
required for fraud, abuse, and illegal 
acts. 

Comment: There were a number of 
comments on how the report distribution 
process can be improved. 

Reply: The report distribution process 
has been streamlined. Now recipients 
are required to send copies of the audit 
report to Federal agencies providing 
funds and one copy of the audit report to 
a central clearinghouse. 

Audit Resolution 

Comment: A number of commenters 
asked that the six month audit 
resolution period begin when program 
officials receive the report, not when the 
agency receives it. 

Reply: This section was not changed. 
Six months from the time an agency 
receives an audit report seems to be 
ample time for a Federal agency to 
receive, process and resolve audit 
findings. 

Sanctions 

Comment One commenter said the 
Circular should have a more 
comprehensive government-wide policy 
concerning actions that should be taken 
if a State or locality does not comply 
with the Act or the Circular. 

Reply: The Circular now lists a 
number of actions Federal agencies may 
consider when a recipient is unable or 
unwilling to have a proper audit made. 

Auditor Selection 

Comment One commenter said there 
should be some analysis made by State 
and local governments to determine the 
most economical way to obtain audit 
services. 

Reply: A new section was added to 
the Circular reiterating the requirement 
for State and local governments to 
follow the procurement standards 
prescribed by Attachment O of Circular 
A-102, "Uniform requirements for grants 
to State and local governments." when 
arranging for audit services. 

Darrell A. Johnson, 

Acting Deputy Associate Director for 
A if ministration. 

EXECUTIVE OFFICE OF THE 
PRESIDENT 

Office of Management and Budget 
CIRCULAR NO. A-128 
April 12.1985 

To the Heads of Executive Departments and 
Establishments. 

Subject; Audits of Slate and Local 
Governments. 
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K Purpose. This Circular is issued 
pursuant to the Single Audit Act of 1984. 
Pub. L. 98-502. It establishes audit 
requirements for State and local 
governments that receive Federal aid, 
and defines Federal responsibilities for 
implementing and monitoring those 
requirements. 

2. Supersession. The Circular 
supersedes Attachment P, “Audit 
Requirements,” of Circular A-102, 
“Uniform requirements for grants to 
State and local governments.” 

3. Background. The Single Audit Act 
builds upon earlier efforts to improve 
audits of Federal aid programs. The Act 
requires State or local governments that 
receive $100,000 or more a year in 
Federal funds to have an audit made for 
that year Section 7505 of the Act 
requires the Director of the Office of 
Management and Budget to prescribe 
policies, procedures and guidelines to 
implement the Act. It specifies that the 
Director shall designate “cognizant” 
Federal agencies, determine criteria for 
making appropriate charges to Federal 
programs for the cost of audits, and 
provide procedures to assure that small 
firms or firms owned and controlled by 
disadvantaged individuals have the 
opportunity to participate in contracts 
for single audits. 

4. Policy . The Single Audit Act 
requires the following: 

a. State or local governments that 
receive $100,000 or more a year in 
Federal financial assistance shall have 
an audit made in accordance with this 
Circular. 

b. State or local governments that 
receive between $25,000 and $100,000 a 
year shall have an audit made in 
accordance with this Circular, or in 
accordance with Federal laws and 
regulations governing the programs they 
participate in. 

c. State or local governments that 
receive less than $25,000 a year shall be 
exempt from compliance w ith the Act 
and other Federal audit requirements. 
These State and local governments shall 
be governed by audit requirements 
prescribed by State or local law or 
regulation. 

d. Nothing in this paragraph exempts 
State or local governments from 
maintaining records of Federal financial 
assistance or from providing access to 
such records to Federal agencies, us 
provided for in Federal law or in 
Circulur A-102. “Uniform requirements 
for grants to State or local 
governments.” 

5. Definitions. For the purposes of this 
Circular the following definitions from 
the Single Audit Act apply: 

a. “Cognizant agency” means the 
Fedrrul agency assigned by the Office of 


Management and Budget to curry out the 
responsibilities described in paragraph 
11 of this Circular. 

b. “Federal financial assistance” 
means assistance provided by a Federal 
agency in the form of grants, contracts, 
cooperative agreements, loans, loan 
guarantees, property, interest subsidies, 
insurance, or direct appropriations, but 
does not include direct Federal cash 
assistance to individuals. It includes 
awards received directly from Federal 
agencies, or indirectly through other 
units of State and local governments. 

c. “Federal agency" has the same 
meaning as the term “agency” in section 
551(1) of Title 5. United States Code. 

d. “Generally accepted accounting 
principles” has the meaning specified in 
the generally accepted government 
auditing standards. 

c. “Generally accepted government 
auditing standards” means the 
Standards For Audit of Government 
Organizations . Programs, Activities . and 
Functions . developed by the Comptroller 
General, dated Febuary 27,1981. 

f. “Independent auditor" means: 

(1) a State or local government auditor 
who meets the independence standards 
specified in generally accepted 
government auditing standards; or 

(2) a public accountant who meets 
such independence standards. 

g. “Internal controls" means the plan 
of organization and methods and 
procedures adopted by management to 
ensure that: 

(1) resource use is consistent with 
laws, regulations, and policies; 

(2) resources are safeguarded against 
waste, loss, and misuse; and 

(3) reliable data are obtained, 
maintained, and fairly disclosed in 
reports. 

h. “Indian tribe” means any Indian 
tribe, band, nations, or other organized 
group or community, including any 
Alaskan Native village or regional or 
village corporations (as defined in. or 
established under, the Alaskan Native 
Claims Settlement Act) that is 
recognized by the United States as 
eligible for the special programs and 
services provided by the United States 
to Indians because of their status as 
Indians. 

i. “Local government’' means any unit 
of local government within a State, 
including a county, a borough, 
municipality, city. town, township, 
parish, local public authority, special 
district, school district, intrastate 
district, council of governments, and any 
other instrumentality of local 
government. 

j. “Major Federal Assistance 
Program.” as defined by Pub. L 98-502. 


is described in the Attachment to thin 
Circular. 

k. “Public accountants” means thosr 
individuals who meet the qualification 
standards included in generally 
accepted government auditing standards 
for personnel performing government 
audits. 

l. “State” means any State of the 
United States, the District of Columbia, 
the Commonwealth of Puerto Rico, the 
Virgin Islands. Guam. American Samoa, 
the Commonwealth of the Northern 
Muriana Islands, and the Trust Territory 
of the Pacific Islands, any 
instrumentality thereof, and any multi- 
State, regional, or interstate entity that 
has governmental functions and any 
Indian tribe. 

m. “Subrecipient” means any person 
or government department, agency, or 
establishment that receives Federal 
financial assistance to carry out a 
program through a State or local 
government, but does not include an 
individual that is a beneficiary of such a 
program. A subrecipient may also be a 
direct recipient of Federal financial 
assistance. 

6. Scope of auditl The Single Audit 
Act provides that: 

a. The audit shall be made by an 
independent auditor in accordance with 
generally accepted government auditing 
standards covering financial and 
compliance audits. 

b. The audit shall cover the entire 
operations of a State or local 
government or. at the option of that 
government* it may cover departments, 
agencies or establishments that 
received, expended, or otherwise 
administered Federal financial 
assistance during the year. However, if 
a State or local government receives 
$25,000 or more in General Revenue 
Sharing Funds in a fiscal year, it shall 
have an audit of its entire operations. A 
series of audits of individual 
departments, agencies, and 
establishments for the same fiscal year 
may be considered a single audit. 

c. Public hospitals and public colleges 
and universities may be excluded from 
State and local audits and the 
requirements of this Circular. However, 
if such entities are excluded, audits of 
these entities shall be made in 
accordance with statutory requirements 
and the provisions of Circular A-110. 
“Uniform requirements for grants to 
universities, hospitals, and other 
nonprofit organizations.” 

d. The auditor shall determine 
whether 

(1) the financial statements of the 
government, department, agency or 
establishment present fairly its financial 









Federal Register / VoL 50, No, 87 / Monday. May 0. 1985 / Notices 


19117 


posttion and the results of its financial 
operations in accordance with generally 
anr pled accounting principles; 

12) the organization has internal 

m.i.o lip ting and other control systems to 
provide reasonable assurance that it is 
managing Federal financial assistance 
programs in compliance with applicable 
l,iws and regulations; and 

13) the organization has complied with 
laws and regulations that may have 
material effect on its financial 
statements and on each major Federal 
assistance program. 

7. Frequency of audit Audits shall be 
math* annually unless the State or local 
guve* mment has. by January 1.1987, a 
constitutional or statutory requirement 
for less frequent audits. For those 
governments, the cognizant agency shall 
permit biennia! audits, covering both 
years, if the government so requests. It 
shall also honor requests for biennial 
audits by governments that have an 
administrative policy calling for audits 
less frequent than annual, but only for 
fiscal years beginning before January 1, 
1987 . 

8 Internal control and compliance 
review*. The Single Audit Act requires 
that the independent auditor determine, 
and report on whether the organization 
internal control systems to provide 
reasonable assurance that it Is managing 
Federal assistance programs in 
compliance with applicable laws and 
regulations. 

a. Internal control review. In order to 
provide this assurance the auditor must 
make? a study and evaluation of internal 
control systems used in administering 
Federal assistance programs. The study 
and evaluation must be made whether 
or not the auditor intends to place 
reliance on such systems. As part of this 
m ievv. the auditor shall; 

(1) Test whether these internal control 
systems are functioning in accordance 
*ith prescribed procedures. 

(2) Examine the recipient's system for 
monitoring subrecipients and obtaining 
«rui ac ting on subrecipient audit reports. 

b. Compliance review. The law also 
requires the auditor to determine 
whether the organization has complied 
*ith laws and regulations that may have 
4 material effect on each major Federal 
assistance program. 

(1) In order to determine which major 
programs are to be tested for 
compliance. State and local 
governments shall identify in their 
accounts all Federal funds received and 
Upended and the programs under 
whiedi they were received. This shall 
tarlude funds received directly from 
Federal agencies and through other 
and local government*. 


(2) The review must include the 
selection and testing of a representative 
number of charges from each major 
Federal assistance program. The 
selection and testing of transactions 
shall be based on the auditor s 
professional judgment considering such 
factors as the amount of expenditures for 
the program and the individual awards; 
the newness of the program or changes 
in its conditions; prior experience with 
the program, particularly as revealed in 
audits and other evaluations (e g., 
inspections, program reviews); the 
extent to which the program is carried 
out through subrecipients: the extent to 
which the program contracts for goods 
or servicer, the level to which the 
program is already subject to program 
reviews or other forms of independent 
oversight; the adequacy of the controls 
for ensuring compliance; the expectation 
of adherence or lack of adherence to the 
applicable laws and regulations; and the 
potential impact of adverse findings. 

(a) In making the test of transactions, 
the auditor shall determine whether. 

—The amounts reported as expenditures 
were for allowable services, and 
—The records show that those who 
received services or benefits were 
eligible to receive them. 

(b) In addition to transaction testing, 
the auditor shall determine whether 
—Matching requirements, levels of 

effort and earmarking limitations 
were met, 

—Federal financial reports and claims 
for advances and reimbursements 
contain information that is supported 
by the books and records from which 
the basic financial statements have 
been prepared, and 
—Amounts claimed or used for 
matching were determined in 
accordance with OMB Circular A-87, 
"Cost principles for Slate and local 
governments,** and Attachment F of 
Circular A-102, "Uniform 
requirements for grants to State and 
local governments.'* 

(c) The principal compliance 
requirements of the largest Federal Aid 
programs may be ascertained by 
referring to the Compliance Supplement 
for Single Audits of State and Local 
Governments. issued by OMB and 
available from the Government Printing 
Office. For those programs no! covered 
in the Compliance Supplement, the 
auditor may ascertain compliance 
requirements by researching the 
statutes, regulations, and agreements 
governing individual programs. 

(3) Transactions related to other 
Federal assistance programs that are 
selected in connection with 
examinations of financial statements 


and evaluations of internal controls 
shall be tested for compliance with 
Federal laws and regulations (hot apply 
to such transactions. 

9. Subrecipients . State or local 
governments that receive Federal 
financial assistance and provide $25,000 
or more of it in a fiscal year to a 
subrecipient shall: 

a. Determine whether State or local 
subrecipients have met the audit 
requirements of this Circular and 
whether subrecipients covered by 
Circular A-110. "Uniform requirements 
for grants to universities, hospitals, and 
other nonprofit organizations." have met 
that requirement; 

b. determine whether the subrecipient 
spent Federal assistance funds provided 
in accordance with applicable laws and 
regulations. This may be accomplished 
by reviewing an audit of the 
subrecipient made in accordance with 
this Circular, Circular A-110. or through 
other means (e.g.. program reviews) if „ 
the subrecipient has not yet had such an 
audit; 

c. ensure that appropriate corrective 
action is taken within six months after 
receipt of the audit report in instances of 
noncompliance with Federal laws and 
regulations; 

d. consider whether subrecipient 
audits necessitate adjustment of the 
recipient's own records; and 

e. require each subrecipient to permit 
independent auditors to have uccess to 
the records and financial statements as 
necessary to comply with this Circular. 

10. Relation to other audit 
requirements. The Single Audit Act 
provides that an audit made in 
accordance with this Circular shall be in 
lieu of any financial or financial 
compliance audit required under 
individual Federal assistance programs. 
To the extent that a single audit 
provides Federal agencies with 
information and assurances they need to 
carry out their overall responsibilities, 
they shall rely upon and use such 
information. However, a Federal agency 
shall make any additional audits which 
are necessary to carry out its 
responsibilities under Federal law and 
regulation. Any additional Federal audit 
effort shall be planned and carried out 
in such a way as to avoid duplication. 

a. The provisions of this Circular do 
not limit the authority of Federal 
agencies to make, or contract for audits 
and evaluations of Federal financial 
assistance programs, nor do they limit 
the authority of any Federal agency 
Inspector General or other Federal audit 
official. 

b. The provisions of this Circular do 
not authorize any State or local 
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government or subrecipient thereof to 
constrain Federal agencies, in any 
manner, from carrying out additional 
audits. 

c. A Federal agency that makes or 
contracts for audits in addition to the 
audits made by recipients pursuant to 
this Circular shall, consistent with other 
applicable laws and regulations, arrange 
for funding the cost of such additional 
audits. Such additional audits include 
economy and efficiency audits, program 
results audits, and program evaluations. 

11. Cognizant agency responsibilities. 
The Single Audit Act provides for 
cognizant Federal agencies to oversee 
the implementation of this Circular. 

a. The Office of Management and 
Budget will assign cognizant agencies 
for States and their subdivisions and 
larger local governments and their 
subdivisions. Other Federal agencies 
may participate with an assigned 
cognizant agency, in order to fulfill the 
ccgpiizant responsibilities. Smaller 
governments not assigned a cognizant 
agency will be under the general 
oversight of the Federal agency that 
provides them the most funds whether 
directly or indirectly. 

b. A cognizant agency shall have the 
following responsibilities: 

(1) Ensure that audits are made and 
reports are received in a timely manner 
and in accordance with the 
requirements of this Circular. 

(2) Provide technical advice ond 
liaison to State and local governments 
and independent auditors. 

(3) Obtain or make quality control 
reviews of selected audits made by non- 
Federal audit organizations, and provide 
the results, when appropriate, to other 
interested organizations. 

(4) Promptly inform other affected 
Federal agencies and appropriate 
Federal law enforcement officials of any 
reported illegal acts or irregularities. 
They should also inform State or local 
law enforcement and prosecuting 
authorities, if not advised by the 
recipient, of any violation of law within 
their jurisdiction. 

(5) Advise the recipient of audits that 
have been found not to have met the 
requirements set forth in this Circular. In 
such instances, the recipient will be 
expected to work with the auditor to 
take corrective action. If corrective 
action is not taken, the cognizant agency 
shall notify the recipient and Federal 
awarding agencies of the facts and make 
recommendations for followup action. 
Major inadequacies or repetitive 
substandard performance of 
independent auditors shall be referred 

to appropriate professional bodies for 
disciplinary action. 


(6) Coordinate, to the extent 
practicable, audits made by or for 
Federal agencies that are in addition to 
the audits made pursuant to this 
Circular so that the additional audits 
build upon such audits. 

(7) Oversee the resolution of audit 
findings that affect the programs of more 
than one agency. 

12 .1 Mega l acts or irregularities. If the 
auditor becomes.aware of illegal acts or 
other irregularities, prompt notice shall 
be given to recipient management 
officials above the level of involvement. 
(See also paragraph 13(a)(3) below for 
the auditor's reporting responsibilities.) 
The recipient, in turn, shall promptly 
notify the cognizant agency of the illegal 
acts or irregularities and of proposed 
and actual actions, if any. Illegal acts 
and irregularities include such matters 
as conflicts of interest, falsification of 
records or reports, and 
misappropriations of funds or other 
assets. 

13. Audit Reports. Audit reports must 
be prepared at the completion of the 
audit. Reports serve many needs of 
State and local governments as well as 
meeting the requirements of the Single 
Audit Act. 

a. The audit report shall state that the 
audit was made in accordance with the 
provisions of this Circular. The report 
shall be made up of at least: 

(1) The auditor's report on financial 
statements and on a schedule of Federal 
assistance; the financial statements; and 
a schedule of Federal assistance, 
showing the total expenditures for each 
Federal assistance program as identified 
in the Catalog of Federal Domestic 
Assistance. Federal programs or grants 
that have not been assigned a catalog 
number shall be identified under the 
caption "other Federal assistance." 

(2) The auditor's report on the study 
and evaluation of internal control 
systems must identify the organization's 
significant internal accounting controls, 
and those controls designed to provide 
reasonable assurance that Federal 
programs are being managed in 
compliance with laws end regulations. It 
must also identify the controls that were 
evaluated, the controls that were not 
evaluated, and the material weaknesses 
identified as a result of the evaluation. 

(3) The auditor's report on compliance 
containing: 

—A statement of positive assurance 
with respect to those items tested for 
compliance, including compliance 
with law and regulations pertaining to 
financial reports and claims for 
advances and reimbursements: 

—Negative assurance on those items not 
tested; 


—A summary of all instances of 
noncompliance; and 
—An identification of total amounts 
questioned, if any. for each Federal 
assistance award, as a result of 
noncompliance. 

b. The three parts of the audit report 
may be bound into a single report, or 
presented at the same time as separate 
documents. 

c. All fraud abuse, or illegal acts or 
indications of such acts, including all 
questioned costs found as the result of 
these acts that auditors become aware 
of. should normally be covered in a 
separate written report submitted in 
accordance with paragraph 13f. 

d. In addition to the audit report, the 
recipient shall provide comments on the 
findings and recommendations in the 
report, including a plan for corrective 
action taken or planned and comments 
on the status of corrective action taken 
on prior findings. If corrective action is 
not necessary, a statement describing 
the reason it is not should accompany 
the audit report. 

e. The reports shall be made available 
by the State or local government for 
public inspection within 30 days after 
the completion of the audit. 

f. In accordance with generally 
accepted government audit standards, 
reports shall be submitted by the auditor 
to the organization audited and to those 
requiring or arranging for the audit. In 
addition, the recipient shall submit 
copies of the reports to each Federal 
department or agency that provided 
Federal assistance funds to the 
recipient. Subrecipients shall submit 
copies to recipients that provided them 
Federal assistance funds. The reports 
shall be sent within 30 days after the 
completion of the audit, but no later 
than one year after the end of the audit 
period unless a longer period is agreed 
to with the cognizant agency. 

g. Recipients of more than $100,000 in 
Federal funds shall submit one copy of 
the audit report within 30 days after 
issuance to a central clearinghouse to be 
designated by the Office of Management 
and Budget. The clearinghouse will keep 
completed audits on file and follow up 
with State and local governments that 
have not submitted required audit 
reports. 

h. Recipients shall keep audit reports 
on file for three years from their 
issuance. 

14. Audit Resolution . As provided in 
paragraph 11, the cognizant agency shall 
be responsible for monitoring the 
resolution of audit findings that affect 
the programs of more than one Federal 
agency. Resolution of findings that 
relate to the programs of a single 
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Federal agency will be the responsibility 
of the recipient and that agency. 
Alternate arrangements may bo made 
on a case-by-case basis by agreement 
among the agencies concerned. 

Resolution shall be made within six 
months after receipt of the report by the 
Federal departments and agencies. 
Corrective action should proceed as 
rapidly as possible. 

15. Audit workpapers and reports. 
Workpapers and reports shall be 
retained for a minimum of three years 
from the diite of the audit report, unless 
the auditor is notified in writing by the 
cognizant agency to extend the retention 
period. Audit workpapers shall be made 
available upon request to the cognizant 
agency or its designee or the General 
Accounting Office, at the completion of 
the audit. 

16. Audit Costs. The cost of audits 
made in accordance with the provisions 
of this Circular are allowable charges to 
Federal assistance programs. 

a. The charges may be considered a 
direct cost or an allocated indirect cost, 
determined in accordance with the 
provision of Circular A-B7, “Cost 
principles for State and local 
governments/' 

b. Generally, the percentage of costs 
charged to Federal assistance programs 
for a single audit shall not exceed the 
percentage that Federal funds expended 
represent of total funds expended by the 
recipient during the fiscal year. The 
percentage may be exceeded, however, 
if appropriate documentation 
demonstrates higher actual cost. 

17. Sanctions. The Single Audit Act 
provides that no cost may be charged to 
Federal assistance programs for audits 
required by the Act that are not made in 
accordance with this Circular. In cases 
of continued inability or unwillingness 
to have a proper audit. Federal ugencies 
must consider other appropriate 
functions including: 

—Withholding a percentage of 

assistance payments until the audit is 

completed satisfactorily. 

—Withholding or disallowing overhead 

• osts. and 

—Suspending the Federal assistance 

agreement until the audit is made. 

Itt. Auditor Selection. In arranging for 
audit services State and local 
governments shall follow the 
procurement standards prescribed by 
Attachment O of Circular A-102. 
"Uniform requirements for grants to 
State and local governments." The 
standards provide that while recipients 


are encouraged to enter into 
intergovernmental agreements for audit 
and other services, analysis should be 
made to determine whether it would be 
more economical to purchase the 
services from private Firms. In instances 
where use of such intergovernmental 
agreements are required by State 
statutes (e g., audit services) these 
statutes will take precedence. 

19. Small and Minority Audit Firms. 
Small audit firms and audit firms owned 
and controlled by socially and 
economically disadvantaged individuals 
shall have the maximum practicable 
opportunity to participate in contracts 
awarded to fulfill the requirements of 
this Circular. Recipients of Federal 
assistance shall take the following steps 
to further this goal: 

a. Assure that small audit firms and 
audit firms owned and controlled by 
socially and economically 
disadvantaged individuals are used to 
the fullest extent practicable. 

b. Make information on forthcoming 
opportunities available and arrange 
timeframes for the audit so as to 
encourage and facilitate participation by 
small audit firms and audit firms owned 
and controlled by socially and 
economically disadvantaged 
individuals. 

c. Consider in the contract process 
whether firms competing for larger 
audits intend to subcontract with small 
audit firms and audit firms owned and 
controlled by socially and economically 
disadvantaged individuals. 

d. Encourage contracting with small 
audit firms or audit firms owned and 
controlled by socially and economically 
disadvantaged individuals which have 
traditionally audited government 
programs and. in such cases where this 
is not possible, assure that these firms 
are given consideration for audit 
subcontracting opportunities. 

e. Encourage contracting with 
consortiums of small audit firms as 
described in paragraph (a) above when 
a contract is too large for an individual 
small audit firm or audit firm owned and 
controlled by socially and economically 
disadvantaged individuals. 

f. Use the services and assistance, as 
appropriate, of such organizations as the 
Small Business Administration in the 
solicitation and utilization of small audit 
firms or audit firms owned and 
controlled by socially and economically 
disadvantaged individuals. 

20. Reporting. Each Federal agency 
will report to the Director of OMB on or 


before March 1.1967. and annually 
thereafter on the effectiveness of State 
and local governments in carrying out 
the provisions of this Circular. The 
report must identify each State or local 
government or Indian tribe that, in the 
opinion of the agency, is failing to 
comply with the Circular. 

21. Regulations. Each Federal agency 
shall include the provisions of this 
Circular in its regulations implementing 
the Single Audit Act. 

22. Effective date. This Circular is 
effective upon publication and shall 
apply to fiscal years of State and local 
governments that begin after December 
31. 1664. Earlier implementation is 
encouraged. However, until it is 
implemented, the audit provisions of 
Attachment P to Circular A-102 shall 
continue to be observed. 

23. Inquiries. All questions or 
inquiries should be addressed to 
Financial Management Division. Office 
of Management and Budget, telephone 
number 202/395-3993. 

24. Sunset review date. This Circular 
shall have an independent policy review 
to ascertain its effectiveness three years 
from the date of issuance. 

David A. Stockman. 

Director. 

Attachment—Circular A-126 

Definition of Major Program as 
Provided in Pub. L 90-502 

“Major Federal Assistance Program." 
for State and local governments having 
Federal Assistance expenditures 
between $100.000 and $100,000,000. 
means any program for which Fcderul 
expenditures during the applicable year 
exceed the larger of $300,000, or 3 
percent of such total expenditures. 

Where total expenditures of Federal 
assistance exceed $100,000,000. the 
following criteria apply: 
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DEPARTMENT OF JUSTICE 
Office of the Attorney General 
23 CFR Part 51 
I Order No. 1091-851 

Procedures for the Administration of 
Section 5 of the Voting Rights Act of 
1965; Proposed Revision of 
Procedures 

agencv: Department of |u9tice. 
action: Proposed Rule. 

summary: The Attorney General finds it 
necessary lo propose revisions to the 
Procedures for the Administration of 
Section 5 of the Voting Rights Act of 
1955. 20 CFR Part 51. 46 FR 872, Jan. 5, 
1901. The revisions are needed to 
conform the existing Procedures to 
developments that have occurred since 
1981, interpretations of Section 5 
contained in Judicial decisions, and 
changes mandated by the 1982 
Amendments to the Voting Rights Act. 
Interested persons arc invited to 
participate in the formulation of the 
proposed revised Procedures by 
submitting written comments. 
date: All comments received on or 
before July 5.1985. will be considered. It 
is proposed that the revised Procedures 
will be effective 30 days after 
publication in final form. 
address: Comments should be sen! to 
the Chief. Voting Section. Civil Rights 
Division. Department of Justice. 
Washington, D.C. 20530. 

Comments regarding collection of 
information requirements contained in 
those procedures and submitted to the 
Director of the Office of Management 
and Budget, should be sent to: Office of 
Information and Regulatory Affairs. 
Office of Management and Budget. 
Attention: Desk Officer for Department 
of Justice. Washington. D C. 20530. 

FOR FURTHER INFORMATION CONTACT: 
David H. Hunter. Attorney. Voting 
Section. Civil Rights Division. 
Department of Justice, Washington. D.C. 
20530. (202) 724-5098. 

SUPPLEMENTARY information: Section 5 
of the Voting Rights Act of 19G5. as 
amended. 42 U.S.C. 1973c. requires 
certain Jurisdictions (listed in the 
Appendix) to obtain "preclearance” 
from either the United States District 
Court for the District of Columbia or 
from the United States Attorney General 
before implementing any new standard, 
practice, or procedure that affects 
voting. 

Procedures for the Attorney General's 
administration of Section 5 w ere first 
published in 1971. Proposed Procedures 


were published for comments on May 
28.1971 (36 FR 9781). and the final 
Procedures were published on 
September 10.1971 (36 FR 18108). As a 
result of experience under the 1971 
Procedures, changes mandated by the 
1975 Amendments to the Voting Rights 
Act. and interpretations of Section 5 
contained in judicial decisions, revised 
Procedures were published for comment 
on March 21,1980 (45 FR 18890). and 
final revised Procedures were published 
on January 5.1981 (46 FR 870) (corrected 
at 48 FR 9571. Jan. 29,1981). 

In the four years since the revision 
became final, the Attorney General has 
had further experience In the 
consideration of voting changes, most 
significantly with respect to submitted 
redistricting plans adopted fallowing the 
1980 census; the courts have made a 
number of important decisions in cases 
involving Section 5, and Congress has 
again amended the Voting Rights Act. 
This new proposed revision reflects 
these developments. 

The principal change proposed is the 
addition of the new Subpart F. 
Determinations by the Attorney 
General. This new subpart discusses the 
substantive standards followed by the 
Attorney General in deciding whether or 
not to objoct to submitted changes 
affecting voting. It includes a general 
discussion of the principles applicable to 
all determinations and more specific 
discussions of the standards for the 
three most complex types of changes— 
redistrictings, changes in electoral 
systems, and annexations. The proposed 
subpart makes It clear that in making 
substantive Section 5 determinations the 
Attorney General follows the law as 
interpreted by the Supreme Court of the 
United States and other courts. It is 
lipped that the new subpart wilJ provide 
additional guidance to jurisdictions 
subject to the preclearance requirement 
of Section 5 and to other interested 
persons. 

Although the 1982 Amendments to the 
Voting Rights Act. Pub. L 97-205. 90 
Stat. 131. do not amend Section 5 or add 
any jurisdictions to the coverage of 
Section 5, they muke two significant 
changes concerning the termination of 
coverage under Section 5 (bailout). 

First, effective in August 1984. the 
Amendments authorize bailout actions 
by individual political subdivisions 
(which are usually counties) of covered 
States. In the past, if statewide coverage 
existed, only the State could ball out. 
Section 51.5 has been revised to reflect 
this change. 

Second, also effective in August 1984. 
the standard that a jurisdiction must 
meet to obtain permission from a court 
to bail out has been chnnged. In order to 


secure a bailout order after August 4. 
1984. the jurisdiction will have to 
establish, for the ten year period 
preceding the filing of the action and 
while the action is pending, that it— 

and all governmental units within its temto^ 
have complied with Section S of this Act. 
including compliance with ihe requirement 
that no change covered by Section S has b+ • n 
enforced without preclearance under Section 
5. and have repealed all changes covered by 
Section 5 to which the Attorney General ha* 
successfully objected or as to which the 
United States District Court for the District A 
Columbia has denied a declaratory judgment 

In addition, the jurisdiction will have to 
establish, for the same period, that— 

the Attorney General has not Interposed any 
objection (that has not been overturned by 
final judgment of a court (or withdrawn by 
the Attorney General)) and no declaratory 
judgment has been denied under Section 5. 
with respect to any submission by or on 
behalf of the plaintiff or any governmental 
unit within its territory’ under Section 5. and 
no such submissions or declaratory judgment 
actions are pending. 

Notice of the new requirements is given 
in new $ 51.62 of Subpart G (old Subpart 
F). Sanctions. 

The following additional changes in 
the Procedures are proposed: 

A new $ 51.8. Section 3 coverage, h;^ 
been added to make clear that the 
Attorney General also follows the 
Procedures set forth herein with respei t 
to submissions received from 
jurisdictions required under Section 3(<) 
of the Act to preclear voting changes. 

A new ( 51.17, Special elections, has 
been added to clarify the application of 
Section 5 to the conduct of special 
elections. 

Section 51.18 (old 5 51.10). Court- 
ordered changes, has been expanded to 
reflect the decision of the Supreme 
Court in McDaniel v. Sanchez. 452 U-S 
130(1981). 

In SS 5124 (old S 51.22), 51.29 (old 
{ 51.27), and 51.31 (old $ 51.29) the 
address to be used for Section 5 
communications has been changed to 
enable the Department of Justice mail 
room to improve its handling 
correspondence relating to Section 5. 

Section 51.22 (old $ 51.20). Premature 
submissions, has been revised to mak* 
dear that the Attorney General will 
review a redistricting plan resulting 
from Federal court litigation prior lo the 
court's final order, if the plan is 
otherwise final. 

Section 51.25 (old | 51.23). 

Withdrawal of submissions, has been 
revised to eliminate the good cause 
requirement for withdrawals and to 
make dear that a request to withdraw « 
submission must be in writing. 
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A new subsection ff) has been added 
lo S 51.28 (old ( 51.26). Supplemental 
contents, lo indicule that Ihe Attorney 
Grnenil considers it useful to know 
whether the jurisdiction has made h 

4 omptate cop)' of its submission 
variable fur public inspection and has 

given (idequute public notice of this 
a liability. 

Section 51.33 (old $ 51.31). Notice to 
rt gis Iranis concerning submissions, has 
been revised to indicate that the weekly 
notice of submissions includes notice of 
Section 5 declaratory judgment actions, 
and new $ 5i:62(c) indicates that the 
weekly notice includes notice of bailout 
a sons. 

Section SI 50(d) (old § 5149(d)). 
Records concerning submission*, hus 
been revised to reflect die fact that 

5 t lion 5 files are now kept on 
microfiche. 

The Appendix added to the 
i* oejedurea in 19B1 listed nil jurisdictions 
vibjuct to the Section 5 prer.lmirnnce 
requirement because of coverage under 
Section 4(b) of the Act. 42 U.S.C. 

I5«73b(b). and for each jurisdiction the 
date after which voting changes made 
by it or its political subunits are subject 
to the prtrdearance requirement. The 
re vised Appendix adds the Federal 
Register citation for the coverage 
lificrminiKtion. Since the january 5.1981 
publication, sixteen jurisdictions have 
bailed out—*E1 Puso County. Cohmtdn; 
Honolulu County. Hawaii; Elmore 
County. Idaho; Campbell County. 
Wyoming; three towns in Connecticut. 
«nil nine towns in Massachusetts, in 
addition, a bailout application by the 
State of Alaska is pending. State of 
Alaska v. United States. C.A. No. 84- 
1362 (D.D.C., filed May 1. 1984). 
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List of Subjects in 28 CFR Pari 511 

Administrative practice; and 
procedure. Archives and records. 
Authority delegations (government 
agencies). Civil rights. Elections. 

Political committees and parties. Voting 
rights 

Under the definition of section 1(b) of 
E O. 12291, 3 CFR 127 (1981 
Compilation), these Procedures do not 
constitute a major rale. Accordingly, a 
regulatory impact analysis, pursuant to 
section 3 of E O.12291 has not been 
prepared Pursuant to section 3(c)(3) of 
F. O. T2291. these revised Procedures 
were submitted to the Director of the 
Office of Management and Budget more 
than 10 days prior to this publication. 
Issuance of these Procedures does not 
constitute a major Federal action and 
will not significantly affect the human 
environment. Accordingly, neither on 
environmental impact assessment nor 
an environmental tmpact statement4uis 
been prepared. See 28 CFR Part 81 
Because these Procedures are excepted 
undeT 5 U.S.C. 553fb)(A), an initial 
regulatory flexibility analysis is not 
required under 5 U.S;C 803(e). 
Accordingly, such an analysts has not 
been prepared. The collection of 
information requirments contained in 
theae Procedures have been submitted 
to the Director of the Office of 
Management and Budget pursuant to the 


Paperwork Reduction Act. 44 U.S.C. 
3504(h)(1) and 5 CFR 1320.13. Comments 
in this regard shoiild be sent to. Office of 
Information and Regulatory Arfuirs. 
Office of Management and Budget. 
Attention: Desk Officer for Department 
of justice. Washington, D.C. 20530. 

This statement of revised Procedures 
is proposed under 5 U.S.C 301; 28 U.S.C. 
509. 510; and 42 UE.C 1073c. 

Dated April 26. 1985. 

Edwin Mcpmj III. 

AUorvny OtumraJ. 

Part 51 is proposed tn tie revised to 
read as follows: 

PART 51—PROCEDURES FOR THE 
ADMINISTRATION OF SECTION 5 OF 
THE VOTING RIGHTS ACT OF 1965, AS 
AMENDED 

Subpart A—General Provisions 

Sec 

51.1 Purpose. 

51.2 Definitions. 

51.3 Delegation of uuthority. 

51.4 Dale used to determine coverage; list ot 
covered jurisdictions 

51.5 Termination of coverage (bailout). 

51.6 Political subunits. 

51.7 Political parties. 

51.B Section 3 coverage. 

51.9 Computation of lime 

5140 Requirement of action for declaratory 
judgment or submission to the AHoroey 
General. 

5141 Right to bring suit 

51.12 Scope of requirement 

51.13 Examples of changes 

51.14 Recurrent practices. 

51.15 Enabling legislation and contingent or 
nonuniform requirements 

51.16 Distinction between changes m 
procedure and change* in substance 

51.17 Special elections 

51.18 Court-ordered changes. 

51.19 Request for notification iron .ereing 
voting litigation 

Subpart B—Procedures for Submission to 
the Attorney General 

51.20 Form of submissions. 

51-21 Time tif submissions 
51.22 Premature submissions. 

51 23 Party and jurisdiction responsible for 
making submissions 
51 24 Address for submissions 
51.25 Withdrawal of submissions. 

Subpan C—Content* of Submissions 

51.28 General - 

5127 Required contents. 

51 28 Supplemental content*. 

Subpart D—Communications From 
Individuals and Groups 

51.29 Communications conuiming voting 
changes. 

51.30 Action on communications from 
individuals or groups. 

51-31 Communications concerning voting 
suits. 
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See. 

51.32 Establishment and maintenance of 
registry* of interested individuals and 
groups. 

Subpan E—Processing of Submissions 

51.33 Notice to registrants concerning 
submissions. 

51-34 Expedited consideration. 

51.35 Disposition of inappropriate 
submissions 

51.36 Release of information concerning 
submissions. 

51.37 Obtaining information from the 
submitting authority. 

51.38 Obtaining information from others. 

51.39 Supplementary submissions. 

51.40 Failure to complete submissions. 

51.41 Notification of decision not to object. 

51.42 Failure of the Attorney General to 
respond. 

51 13 Reexamination of decision not to 
ob)cct, 

51.44 Notification of decision to object. 

51.45 Request for reconsideration. 

51.46 Reconsideration of objection at the 
instance of the Attorney General. 

51.47 Conference. 

51.48 Decision after reconsideration. 

51.49 Absence of judicial review. 

51.50 Records concerning submissions. 

Subpart F—Determinations by th« Attorney 
General 

51.51 In general 

51.52 Changes with a discriminatory 
purpose 

51.53 Changes with a discriminatory effect. 
51 54 Changes that violate the Constitution 

or other Federal statutes. 

51.55 Relcvunt furfur*. 

51-56 Particularized standards for certain 
types of changes. 

51.57 Rodistrictings. 

51.56 Changes in electoral systems. 

51.59 Annexations 

Subpart G—Sanctions 

51.80 Enforcement by the Attorney General. 

51.61 Enforcement by private parties. 

51.62 Bar to termination of coverage 
(bailout). 

Subpart H—Petition To Change Procedures 

51.63 Who may petition. 

51.64 Form of petition. 

51.65 Disposition of petition. 

Appendix—Jurisdictions Covered Under 

Section 4(b) of the Voting Rights Act, as 
Amended 

Authority: 5 U.S.C. 301; 28 US.C 509. 510; and 
42 IJ.S.C 1973c. 

Subpart A—General Provisions 
§ 51.1 Purpose. 

Section 5 of the Voting Rights Act of 
1965, as amended. 42 IJ.S.C. 1973c, 
prohibits the enforcement in any 
jurisdiction covered by Section 4(b) of 
the Act. 42 U.S.C 1973(b). of any voting 
qualification or prerequisite to voting, or 
standard, practice, or procedure with 
reaped to voting different from that in 
force or effect on the date used to 
determine coverage. unit! cither. (1) A 


declaratory judgment is obtained from 
Ihe U.S. District Court for the District of 
Columbia that such qualification, 
prerequisite, standard, practice, or 
procedure $oes not have the purpose 
and will not have the effect of denying 
or abridging the right to vote on account 
of race, color, or membership in a 
language minority group, or (2) it has 
been submitted to the Attorney General 
and the Attorney General has 
interposed no objection within a 60-day 
period following submission. In order to 
make clear the responsibilities of the 
Attorney General under Section 5 and 
the interpretation of the Attorney 
General of the responsibility imposed on 
others under this section, the procedures 
in this part have been established to 
govern the administration of Section 5. 

§51.2 Definitions. 

As used in this part— 

(a) "Act” means the Voting Rights Act 
of 1965. 79 Stat. 437, as amended by the 
Civil Rights Act of 1968, 82 Stat. 73, the 
Voting Rights Act Amendments of 1970, 
84 Stat. 314, the District of Columbia 
Delegate Act. 84 Stat. 853. the Voting 
Rights Act Amendments of 1975. 89 Stat. 
400, and the Voting Rights Act 
Amendments of 1982, 96 Stat.131. 42 
U.S.C. 1973 et seq . Section numbers, 
such ns “Section 14(c)(3).” refer to 
sections of the Act. 

(b) “Attorney General** means the 
Attorney General of the United States or 
the delegate of the Attorney General. 

(c) “Vote'* and “voting" are used, as 
defined in Ihe Act, to include “all action 
necessary to make a vote effective in 
any primary, special, or general election, 
including, but not limited to. registration, 
listing pursuant to this Act, or other 
action required by law prerequisite to 
voting, casting a ballot, and having such 
ballot counted properly and included in 
the appropriate totals of votes cast with 
respect to candidates for public or party 
office and propositions for which votes 
are received in an election.'* Section 
14(c)(1). 

(d) “Change affecting voting" means 
any voting qualification, prerequisite to 
voting, or standard, practice, or 
procedure with respect to voting 
different from that in force or effect on 
the date used to determine coverage 
under Section 4(b) and includes, inter 
alia, the examples given in § 51.13. 

(e) ’’Political subdivision" is used, as 
defined in the Act. to refer to "• * * any 
county or parish, except that where 
registration for voting 19 not conducted 
under the supervision of a county or 
parish, the term shall include any other 
subdivision of a State which conducts 
registration for voting." Section 14(c)(2). 


(f) "Covered jurisdiction" is used to 
refer to a State, where the determinant 
referred to in ( 51.4 has been made on 4 
statewide basis, and to a political 
subdivision, where the determination 
has not been made on a statewide bastti 

(g) “Preclearance" is used to refer to ! 
Ihe obtaining of the declaratory 
judgment described in Section 5 or to 
the failure of the Attorney General to 
interpose an objection pursuant to 
Section 5. 

(h) "Submission" is used to refer to 
the written presentation to the Attorney 
General by an appropriate official of 
any change affecting voting. 

(i) “Submitting authority" means the | 
jurisdiction on whose behalf a 
submission is made. 

(j) "Language minority*' or 'language 
minority group" is used, as defined in 
the Act. to refer to persons who art? 
American Indian. Asian American. 
Alaskan Natives, or of Spanish heritage 
Sections 14(c)(3) and 203(e). See 28 CFR 
Port 55, Interpretative Guidelines: 
Implementation of Ihe Provisions of th*» 
Voting Rights Act Regarding Language 
Minority Groups. 

§ 51.3 Delegation of authority. 

The responsibility and authority for 
determinations under Section 5 have 
been delegated by the Attorney General 
to the Assistant Attorney General, Civil 
Rights Division. With the exception of 
objections and decisions following the 
reconsideration of objections, the Chief 
of the Voting Section is authorized to ml 
on behalf of the Assistant Attorney 1 
General. 

§ 51.4 Date used to determine coverage; 
list of covered jurisdiction*. 

(a) The requirement of Section 5 take* 
effect upon publication in the Federal 
Register of the requisite determinations 
of the Director of the Census and the 
Attorney General under Section 4(b). 
These determinations are not 
reviewable in any court. Section 4(b). 

(b) Section 5 requires the preclparang I 
of changes affecting voting made since I 
the date used for the determination of 
coverage. For each covered jurisdiction I 
that date is one of the following; 
November 1. 1964; November 1.19M. or I 
November 1,1972. 

(c) The Appendix to this part contain I 

a list of covered jurisdictions, together I 
with the applicable date used to 
determine coverage and the Federal 
Register citation for the determination I 
coverage. I 

§51.5 Termination of coverage (bailout I 

A covered jurisdiction may terminate I 
the application of Section 5 (or bail out} I 
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by obtaining the declaratory* judgment 
described in Section 4(a) of the Act. 
Effective on and after August 5.1084. 
Srction 4 (h| authorize* a political 
subdivision of a covered State 4o bring a 
d< claratory judgment action for the 
termination of coverage. 

$ SI.6 Political subunits. 

All political subunits within a covered 
jurisdiction (eg., counties, cities, school 
districts) are subject to the requirement 
of Section 5. 

$ 51.7 Political parties. 

Certain actitftiee of political parties 
are subject to the preciearance 
requirement of Section 5. A change 
fleeting voting eTfected by a political 
parly is subject to the preciearance 
requirement: (1) If the change relates to 
a public electoral function of the party 
<ind (2) if the party is acting under 
authority explicitly or implicitly granted 
by a covered jurisdiction or political 
subunit subject to the preciearance 
requirement of Section 5. For example, 
c hanges with respect to the recruitment 
o ; party members, the conduct of 
political campaigns, and the drafting of 
party platforms are not subject to the 
predeuranoe requirement. Changes with 
respect to the conduct of primaiy 
elections at which party nominees, 
delegates to party conventions, or party 
officials are chosen are subject to the 
preciearance requirement of Section 5. 
Where appropriate the term 
“jurisdiction" (but not "covered 
jurisdiction") includes political parlies. 

$ 51J Section 3 coverage. 

Under Section 3(c) of the Act. a court 
in voting rights litigation can order os 
relief that a jurisdiction not subject to 
the predenrance requirement of Section 

5 preclear its voting changes by 
submitting them either to the court or to 
the Attorney General. Where a 
jurisdiction is required under Section 
3|d) to predear its voting changes, and it 
elects to submit the proposed changes to 
the Attorney General for preciearance. 
the procedures in this part will apply. 

6 51.9 Computation of ttme. 

|a) The Attorney General shall have 
&0 days in which to interpose an 
objection to a submitted change 
effecting voting. 

(b) Except as specified in 55 51.37. 
51.39, and 51.42 the 60-day period shall 
^nimence upon receipt by the 

U paftmcnt of Justice erf a submission. 

(c) The 60-day period shall mean 60 
calendar days. with the day* of receipt of 
the submission not counted. If the Final 
day of the period should fall on a 
Saturday. Sunday, any day* designated 


as a holiday by the President or 
Congress of the United Stoles, or any 
other day that is not a day of regular 
business for the Department of Justice, 
the Attorney General shall have until 
the close of the next full business day in 
which to interpose an objection. The 
date of the A Homey "General's response 
shall be the date on which it is mulled to 
the submitting authority. 

5 51.10 Requirement of action for 
declaratory judgment or submission to the 
Attorney General. 

Section 5 requires that, prior to 
enforcement of any chonge affecting 
voting, the jurisdiction that has enacted 
or seeks to administer the change must 
either: (1) Obtain a judicial 
determination from the U.S. District 
Court for the District of Columbia that 
denial or abridgment of the right to vote 
on account of race, color, or membership 
in a language minority group is not the 
purpose and will not be the effect of the 
change or (2) make to the Attorney 
General a proper submission of the 
change to which no objection is 
interposed. It is unlawful to enforce a 
change affecting voting without 
obtaining preclearance under Section 5. 
The obligation to obtain such 
preciearance is not relieved by unlawful 
enforcement. 

5 51.11 Right to bring suit 

Submission to the Attorney General 
does not affect the right of the 
submitting authority to hring an action 
in the U.S. District Court for the District 
of Columbia for a declaratory judgment 
that the change affecting voting does not 
have the prohibited discriminatory 
purpose or effect. 

5 51.12 Scope of requirement 

Any change affecting voting, even 
though it appears to be minor or 
indirect, even though it ostensibly 
expands voting rights, or even though it 
is designed to remove the elements that 
caused objection by the Attorney 
General to a prior submitted change, 
must meet the Section 5 preclearance 
requirement. 

9 51.13 Examples of changes. 

Changes affecting voting include, but 
are not limited to. tbe following 
examples: 

(a) Any change in qualifications or 
eligibility for voting. 

(b) Any change concerning 
registration, balloting, and the counting 
of votes and any change concerning 
publicity for or assistance in registration 
or voting. 

(c) Any change with respect to the use 
of a language other than English in any 
aspect of the electoral process. 


(d) Any change in the boundaries of 
voting precincts or in the location of 
polling places. 

(e) Any change in the constituency of 
an offtcial or the boundaries of a voting 
unit (e.g.. through redistricting, 
annexation, deannexatiem. 
incorporation, renpportionment. 
changing to at-large elections from 
district elections, or changing to district 
elections from ut large electlonsl. 

(f) Any change in the method of 
determining the outcome of an election 
(e.g„ by requiring a majority vote for 
election or the use of u designated post 
or place system). 

(g) Any change affecting the eligibility 
of persons to become or remain 
candidates, to obtain a position on the 
ballot in primary or general elections, or 
to become or remain holders of elective 
office*. 

(hi Apy change in the eligibility and 
qualification procedures for independent 
candidates. 

(i) Any change in the term of an 
elective office or an elected official or in 
the offices tbHt are elective (e.g.. by 
shortening the term of an office, 
changing from election to appointment 
or staggering the terms of offices). 

(j) Any change affecting the necessity* 
of or methods for offering issues and 
propositions for approval by 
referendum. 

(k) Any change affecting the right or 
ability of persons to participate in 
political campaigns which is effected by 
n jurisdiction subject to the requirement 
of Section 5. 

9 51.14 Recurrent practices. 

Where a jurisdiction implements a 
practice or procedure periodically or 
upon certain established contingencies, 
a change occurs: (1) The first time such a 
practice or procedure is implemented by 
the jurisdiction. (2) when the manner in 
which such a practice or procedure is 
implemented by the jurisdiction is 
changed, or (3) when the rules for 
determining when such a practice or 
procedure will be implemented are 
changed The failure of the Attorney 
General to object to a recurrent practice 
or procedure constitutes preclearance of 
the future use of the practice or 
procedure if its recurrent nature Is 
clearly staled or described in the 
submission or is expressly recognized in 
the final response of the Attorney 
General on the merits of the submission. 

9 51.15 Enabling legislation and 
contingent or nonuniform requirement*. 

(a) The failure of the Attorney 
General to interpose an objection to 
legislflftion: (1) That enables or permits 
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political subunits to institute a voting 
t hange or (2) that requires or enables 
political subunits to institute u voting 
change upon some future event ur if they 
satisfy certain criteria does not exempt 
the political subunit itself from the 
requirement to obtain preclearance 
when its seeks or is required to institute 
the change in question, unless 
implementation by the subunit is 
explicitly included and described in the 
submission of such parent legislation. 

(b) Such legislation includes for 
example: (1J Legislation authorizing 
counties, cities, or school districts to 
institute any of the changes described in 
$ 51.13, (2) legislation requiring a 
political subunit that chooses a certain 
form of government to follow specified 
election procedures. (3) legislation 
requiring or authorizing political 
subunits of a certain size or a certain 
location to institute specified changes, 

(4) legislation requiring a political 
subunit to follow certain practices or 
procedures unless the subunits charter 
or ordinances specify to the contrary. 

5 51.16 OisOnetion between changes in 
procedure and changes in substance. 

The failure of the Attorney General to 
interpose an objection to a procedure for 
instituting a change affecting voting 
does not exempt the substantive change 
from the preclearnnce requirement. For 
example, if the procedure for the 
approval of an annexation is changed 
from city council approval to approval 
in a referendum, the preclearance of the 
new procedure does not exempt an 
annexation accomplished under the new 
procedure from the preclearance 
requirement. 

$51.17 Special elections. 

(a) The conduct of a special election 
(c.g.. an election to Fill a vacancy; an 
initiative, referendum, or recall election: 
or a bond issue election) is subject to 
the precleuruncc requirement to the 
extent that the jurisdiction makes 
changes in the practices or procedures 
to be followed. 

(b) A jurisdiction conducting a 
referendum election to ratify a change in 
a practice or procedure that affects 
voting may submit the change to be 
voted on at the same time that it submits 
any changes involved in the conduct of 
the referendum election. A jurisdiction 
wishing to receive preclearance for the 
change to be ratified should state dearly 
that such predearance is being 
requested. See $ 51.22 below. 

5 51.1S Court-ordered changes 

(a) Changes affecting voting that are 
specifically ordered by a Federal court 
as a result of the court's equitable 


jurisdiction over an adversary 
proceeding are not subject to the 
predearance requirement of Section 5. 
Changes designed or formulated by a 
Federal court are not subject to 
predearance merely because the court 
in fashioning a remedy seeks to 
effectuate legitimate policies of the 
jurisdiction. When, however, a 
jurisdiction submits and a Federal court 
then adopts a proposed change 
reflecting the policy choices of 
jurisdiction officials, the change is 
subject to the predearance requirement 
of Section 5. For example, if a Federal 
court finds a jurisdiction's districting 
plun unconstitutionally malapportioncd 
or discriminatory, a remedial plan 
prepared on behalf of the jurisdiction 
cannot be ordered into effect and 
implemented without predearance, 
except when the court concludes that 
exigent circumstances (e g., impending 
elections) warrant use of such a plan on 
an interim basis. That the jurisdiction 
lacks authority under State law to 
redistrict on its own does not alter the 
application of this rule. 

(b) Where a court-ordered change is 
not itself subject to the predearance 
requirement, subsequent changes 
necessitated by the court order but 
decided upon by the jurisdiction are 
subject to the predearance requirement. 
For example, although a court-ordered 
districting plan may not be subject to 
the predearance requirement, changes 
in voting precincts and polling places 
made necessary by the new plan remain 
subject to Section 5. 

5 51.19 Request for notification 
concerning voting litigation. 

A jurisdiction subject to the 
preclearance requirement of Section 5 
that becomes involved in any litigation 
concerning voting is requested promptly 
to notify the Assistant Attorney 
General. Civil Rights Division. 
Department of Justice. Washington. D.C. 
20530. Such notification will not be 
considered a submission under Section 
5. 

Subpart B—Procedures for 
Submission to the Attorney General 

5 51.20 Form of submissions. 

Submissions may be made in letter or 
any other written form. 

$ 51.21 Tima of submissions. 

Changes affecting voting should be 
submitted as soon as possible after they 
become final. 

§51.22 Premature submissions. 

The Attorney General will not 
consider on the merits: (a) Any proposal 
for a change affecting voting submitted 


prior to final enactment or 
administrative decision or (b) any 
proposed change which has a direct 
bearing on another change affecting 
voting which has not received Sectin 5 
predearance. However, with respect to 
a change for which approval by 
referendum, a State or Federal court ora 
Federal agency is required, the Attorney 
General may make a determination 
concerning the change prior to such 
approval if the change is not subject to 
alteration in the final approving action 
and if all other action necessary for 
approval has been taken. 

$ 51.23 Party and jurisdiction responsible 
for making submissions. 

(a) Changes affecting voting shall l>» 
submitted by the chief legal officer or 
olher appropriate official of the 
submitting authority or by any other 
authorized person on behalf of the 
submitting authority. When one or more 
counties or other political subunits 
within a State will be affected, the State 
may make a submission on their behalf. 
Where a State is covered as a whole. 
State legislation (except legislation of 
local applicability) or other changes 
undertaken or required by the State 
shall be submitted by the State. 

(b) A change affected by a political 
party (see § 51.7) may be submitted by 
an appropriate official of the political 
party. 

9 51.24 Address for submissions. 

Changes affecting voting shall be 
muiled or delivered to the Chief. Voting 
Section, Civil Rights Division. 
Department of Justice. Washington, D.C 
20530. The envelope and first page of the 
submission shall be clearly marked: 
Submission under Section 5 of the 
Voting Rights Act. 

J 51.25 Withdrawal of submissions. 

If while a submission is pending the 
submitted change is repealed, altered or 
declared invalid or otherwise becomes 
unenforceable, the jurisdiction may 
withdraw the submission. In other 
circumstances, a jurisdiction may 
withdraw a submission at any time prior 
to a final decision by the Attorney 
General. Notice of the withdrawal of a 
submission must be made in writing, 
addressed to the Chief. Voting Section. 
Civil Rights Division. Department of 
Justice. Washington. D.C. 20530. The 
submission shall be deemed withdrawn 
upon receipt of said notice, provided 
that the Attorney General has not 
theretofore made a decision either to 
preclenr or object to the submission. 
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Subpart C—Contents of Submissions 
$ 5 1.26 General. 

(a) The source of any information 
contained in a submission should be 
identified. 

(b) Where an estimate is provided in 
lieu of more reliable statistics, the 
submission should identify the name, 
position, and qualifications of the 
person responsible for the estimate and 
should briefly describe the basis for the 
estimate. 

(c) Submissions should be no longer 
than is necessary for the presentation of 
the appropriate information and 

materials. 

(d) A submitting authority that desires 
the Attorney Genera! to consider any 
information supplied as part of an 
earlier submission may incorporate such 
information by reference by stating the 
date and subject matter of the earlier 
submission and identifying the relevant 
information. 

(e) Where information requested by 
this subpart is relevant but not known or 
available, or is not applicable, the 
submission should so state. 

§ 51.27 Required contents. 

Each submission should contain the 
following information or documents to 
enable the Attorney General to make 
the required determination pursuant to 
Section 5 with respect to the submitted 
change affecting voting: 

(a) A copy of any ordinance, 
enactment, order or regulation 
embodying a change affecting voting. 

(b) If the change affecting voting 
either is not readily apparent on the face 
of the document prov ided under 
paragraph (a) or is not embodied in a 
document, a clear statement of the 
change explaining the difference 
between the submitted change and the 
prior law or practice, or explanatory 
materials adequate to disclose to the 
Attorney General the difference 
between the prior and proposed 
situation with respect to voting. 

(c) The name, title, address, and 
telephone number of the person making 
the submission. 

(d) The name of the submitting 
authority and the name of the 
jurisdiction responsible for the change, if 

different. 

(e) If the submission is not from a 
State or county, the name of the county 
and State in which the submitting 
authority is located. 

10 Identification of the person or body 
responsible for making the change and 
the mode of decision (e.g.. act of State 
legislature, ordinance of city council, 
administrative decision by registrar). 


(g) A statement identifying the 
statutory or other authority under which 
the jurisdiction undertakes the change 
and a description of the procedures the 
jurisdiction was required to follow in 
deciding to undertake the change. 

(h) The date of adoption of the change 
affecting voting. 

(i) The date on which the change is to 
take effect. 

(j) A statement that the change has 
not yet been enforced or administered, 
or an explanation of why such a 
statement cannot be made. 

(k) Where the change will affect less 
than the entire jurisdiction, an 
explanation of the scope of the change. 

(l) A statement of the reasons for the 
change. 

(m) A statement of the anticipated 
effect of the change on members of 
racial or language minority groups. 

(n) A statement identifying any past 
or pending litigation concerning the 
change or related voting practices. 

(o) A Statement that the prior practice 
has been precleared (with the date) or is 
not subject to the preclearance 
requirement and a statement that the 
procedure for the adoption of the change 
has been precleared (with the date) or is 
not subject to the preclearance 
requirement, or an explanation of why 
such statements cannot be made. 

(p) Other information that the 
Attorney General determines is required 
for an evaluation of the purpose or effect 
of the change. Such information may 
include items listed in § 51.26 and is 
most likely to be needed with respect to 
redistricting. annexations, and other 
complex changes. In the interest of time 
such information should be furnished 
with the initial submission relating to 
voting changes of this type. When such 
information is required, but not 
provided, the Attorney General shall 
notify the submitting authority in the 
manner provided in $ 51.37. 

f 51.2S Supplemental contents. 

Review by the Attorney General will 
be facilitated if the following 
information, where pertinent, is 
provided in addition to that required by 
§ 51.27. 

(a) Demographic information . (1) 

Total and voting age population of the 
affected area before and after the 
change, by race and language group. If 
such information is contained in 
publications of the U.S. Bureau of the 
Census, reference to the appropriate 
volume and table is sufficient. 

(2) The number of register voters for 
the affected area by voting precinct 
before and after the change, by race and 
language group. 
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(3) Any estimates of population, by 
race and language group, made in 
connection with the adoption of the 
change. 

(b) Maps. Where any change is made 
that revises the constitutency that elects 
any office or affects the boundaries of 
any geographic unit or units defined or 
employed for voting purposes (e.g.. 
redistricting, annexation, change from 
district to at-large elections) or that 
changes voting precinct boundaries, 
polling place locations, or voter 
registration sites, maps in duplicate of 
the area to be affected, containing the 
following information: 

(1) The prior and new boundaries of 
the voting unit or units. 

(2) The prior and new boundaries of 
voting precincts. 

(3) The location of racial and language 
minority groups. 

(4) Any natural boundaries or 
geographical features that influenced the 
selection of boundaries of the prior or 
new units. 

(5) The location of prior and new 
polling places. 

(6) The location of prior and new 
voter registration sites. 

(c) Election returns. Where a change 
may affect the electoral influence of a 
racial or language minority group, 
returns of primary and general elections 
conducted by or in the jurisdiction, 
containing the following information: 

(1) The name of each candidate. 

(2) The race or language group of each 
candidate, if known. 

(3) The position sought by each 
candidate. 

(4) The number of votes received by 
each candidate, by voting precinct. 

(5) The outcome of each contest. 

(6) The number of registered voters, 
by race and language group, for each 
voting precinct for which election 
returns are furnished. Information with 
respect to elections held during the last 
ten years will normally be sufficient. 

(d) Language usage . Where a change 
is made affecting the use of the language 
of a language minority group in the 
electoral process, information that will 
enable the Attorney General to 
determine whether the change is 
consistent with the minority language 
requirements of the Act. The Attorney 
General's interpretation of the minority 
language requirements of the Act is 
contained in Interpretative Guidelines: 
Implementation of the Provisions of the 
Voting Rights Act Regarding Language 
Minority Groups. 28 CFR Part 55. 

(e) Publicity and participation. For 
submissions involving controversial or 
potentially controversial changes, 
evidence of public notice, of the 
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opportunity for the public to be heard, 
and of the opportunity for interested 
parties to participate in the decision to 
adopt the proposed change and an 
account of the extent to which such 
participation, especially by minority 
group members, in fact took place. 
Examples of materials demonstrating 
public notice or participation include: 

(1) Copies of newspaper articles 
discussing the proposed change. 

(2) Copies of public notices that 
describe the proposed change and invite 
public comment or participation in 
hearings and statements regarding 
where such public notices appeared 
(e.g., newspaper, radio, or television, 
posted in public buildings, sent to 
identified individuals or groups). 

(3) Minutes or accounts of public 
hearings concerning the proposed 
change. 

(4) Statements, speeches, and other 
public communications concerning the 
proposed change. 

(5) Copies of comments from the 
general public. 

(6) Excerpts from legislative journals 
containing discussion of a submitted 
enactment, or other materials revealing 
its legislative purpose. 

(f) Availability of the submission, 
Copies of public notices that announce 
the submission to the Attorney General. 
Inform the public that a complete 
duplicate copy of the submission is 
available for public inspection (e.g.. at 
the county courthouse) and invite 
comments for the consideration of the 
Attorney General and statements 
regarding where such public notice 
appeared 

(g) Minority group contacts. For 
submissions from jurisdictions having a 
significant minority population* the 
names, addresses, telephone numbers, 
and organizational affiliation (if any) or 
racial or language minority group 
members residing in the jurisdiction who 
can be expected to be famiJiar with the 
proposed change or who have been 
active in the political process. 

Subpart D—Communications From 
Individuals and Groups 

$ 51.29 Communications concerning 
voting changes. 

Any individual or group may send to 
the Attorney General information 
concerning a change affecting voting in 
a jurisdiction to which Section 3 applies. 

(a) Communications may be In the 
form of a letter stating the name, 
address, and telephone number of the 
individual or group, describing the 
alleged change affecting voting and 
setting forth evidence regarding whether 
the change has or does not have a 


discriminatory purpose of effect, or 
simply bringing to the attention of the 
Attorney General the fact that a voting 
change has occurred. 

(b) The communications should be 
mailed to the Chief, Voting Section Civil 
Rights Division. Department of justice, 
Washington, D.C. 20530. The envelope 
and first page should be marked: 
Comment under Section 5 of the Voting 
Rights Act. 

(c) Comments by individuals or groups 
concerning any change affecting voting 
may be sent at any time; however, 
individuals and groups are encouraged 
to comment as soon as they learn of the 
change. 

(d) Department of Justice officials and 
employees shall comply with the request 
of any individual that his or her identity 
not be disclosed lo any person outside 
the Department, to the extent permitted 
by the Freedom of Information Act 5 
U.S.C. 552. In addition, whenever it 
appears to the Attorney General that 
disclosure of the identity of an 
individual who provided information 
regarding a change affecting voting 
“would constitute a clearly unwarranted 
invasion of personal privacy** under 5 
U.S.C. 552(b)(6). the identity of the 
individual shall not be disclosed to any 
person outside the Department 

(e) When an individual or group 
desires the Attorney General to consider 
information that was supplied in 
connection with an earlier submission, it 
is not necessary to resubmit the 
information but merely to identify the 
earlier submission and the relevant 
information. 

$ 51.30 Action on communications from 
Individuals or groups. 

(a) If there has already been a 
submission received of the change 
affecting voting brought to the attention 
of the Attorney General by an individual 
or group, any evidence from the 
individual or group shall be considered 
along with the materials submitted and 
materials resulting from any 
investigation. 

(b) If such a submission has not been 
received, the Attorney General shall 
advise the appropriate jurisdiction of the 
requirement of Section 5 with respect to 
the change in question. 

5 51.31 Communications concerning 
voting suits. 

Individuals and groups are urged to 
notify the Chief, Voting Section. Civil 
Rights Division, of litigation concerning 
voting in jurisdictions subject to the 
requirement of Section 5. 


§ 51.32 Establishment and maintenance of 
registry of Interested individuals and 
groups. 

The Attorney General shall establish 
and maintain a Registry of Interested 
Individuals and Groups, which shall 
contain the name and address of any 
individual or group that wishes to 
receive notice of Section 5 submissions 
Information relating to this registry and 
to the requirements of the Privacy Act <jf 
1974. 5 U.S.C. 552a et seq>, is contained 
in JUSTICE/CRT-004. 48 FR 5334 (Feb. 4 
1983), 

Subpart E—Processing of 
Submissions 

5 51.33 Notice to registrants concerning 
submissions. 

Weekly notice of submissions that 
have been received will be given to the 
individuals and groups who have 
registered for this purpose under f 51.32 
Such notice will also be given with 
respect to declaratory judgment actions 
filed pursuant to Section 5. 

§ 51.34 Expedited consideration. 

(a) When a submitting authority is 
required under State Law or local 
ordinance or otherwise finds it 
necessary to implement a change within 
the 60»day period following submission 
it may request that the submission be 
given expedited consideration. The 
submission should explain why such 
consideration is needed and provide the 
date by which a determination is 
required. 

(b) jurisdictions should endeavor to 
plan for changes in advance so that 
expedited consideration will not be 
required and should not routinely 
request such consideration. When a 
submitting authority demonstrates good 
cause for expedited consideration the 
Attorney General will attempt to make a 
decision by the date requested. 

However, the Attorney General cannoi 
guarantee that such consideration can 
be given. 

(c) Notice of the request for expedited 
consideration will be given to interested 
parties registered under § 51.32. 

fi 51.35 Disposition of Inappropriate 
submissions. 

The Attorney General will make no 
response on the merits with respect to 
an inappropriate submission but will 
notify the submitting authority of the 
inappropriateness of the submission. 
Such notification will be made as 
promptly as possible and no later than 
the 60th day following receipt and will 
Include an explanation of the 
inappropriateness of the submission. 
Inappropriate submissions include the 
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submission of changes that do nut affect 
voting (see. e g,. § 51.13). the submission 
of standards, practices, or procedures 
that have not been changed (see e.g.. 

{§ 51.4. 51.14). the submission of 
changes that affect voting but are not 
subject to the requirement of Section 5 
(see. e g.. § 51.18). premature 
submissions (see § 51.22). and 
submissions by jurisdictions not subject 
to the requirement of Section 5 (see 
§§51.4. 51.5). 

§ 51.36 Release of Information concerning 
tub missions. 

The Attorney General shall have the 
discretion to call to the attention of the 
submitting authority or any interested 
individual or group information or 
comments related to a submission. 

§ 51.37 Obtaining Information from the 
submitting authority 

(a) If a submission does not satisfy the 
requirements of 5 51.27, the Attompy 
General may request any omitted 
information from the submitting 
authority and, upon requesting such 
information, shall advise the submitting 
authority that the 60-day period will not 
commence until such information is 
received by the Department of Justice. 
Only that information considered 

ru*< rssary for evaluation of the 
submission shall be requested from the 
submitting authority. The request shall 
be made as promptly as possible after 
receipt of the original inadequate 
submission. and only the first such 
request shall operate to begin anew the 
GO day period in which the Attorney 
General may interpose an objection. 

(b) A copy of the request shall be sent 
to any party who has commented on the 
submission or has requested notice of 
the Attorney General's action thereon. 

(c) If. after a request for further 
information is made pursuant to this 
section, the information requested 
becomes available to the Attorney 
General from a source other than the 
submitting authority, the Attorney 
General shall promptly notify the 
submitting authority, and the 60-day 
period will commence upon the dote of 
such notification. 

(d) Notice of the request for and 
receipt of further information will be 
given to interested parties registered 
under § 51.32. 

§ 51.38 Obtaining Information from others. 

(a) The Attorney General may at any 
lime request relevant information from 
governmental jurisdictions and from 
interested groups and individuals and 
may conduct any investigation or other 
inquiry that is deemed appropriate in 
mdking a determination. 


(b) If a submission does not contain 
evidence of adequate notice to the 
public, and the Attorney General 
believes that such notice is essential to 
a determination, steps will be taken by 
the Attorney General to provide public 
notice sufficient to invite interested or 
affected persons to provide evidence as 
to the presence or absence of a 
discriminatory purpose or effect. The 
submitting authority shall be advised 
when any such steps are talcen. 

$ 51.39 Supplementary submissions. 

When a submitting authority provides 
documents and written information 
materially supplementing a submission 
(or a request for reconsideration of an 
objection) for evaluation as if part of its 
original submission, or. before the 
expiration of the 60-day period, makes a 
second submission such that the two 
submissions cannot be independently 
considered, the GO-day period for the 
original submission will be calculated 
from the receipt of the supplementary 
information or from the second 
submission. 

9 51.40 Failure to complete submissions. 

If after 60 days the submitting 
authority has not provided further 
information in response to a request 
made pursuant to 9 51.37(a). the 
Attorney General, absent extenuating 
circumstances and consistent with the 
burden of proof under Section 5 
described in 9 51.51 (b) and (d). may 
object to the change, giving notice as 
specified in ( 51.44. 

9 51.41 Notification of decision not to 
object 

(a) The Attorney General shall within 
the 60-day period allowed notify the 
submitting authority of a decision to 
interpose no objection to a submitted 
change affecting voting. 

(b) The notification shall state that the 
failure of the Attorney General to object 
does not bar subsequent litigation to 
enjoin the enforcement of the change. 

(c) A copy of the notification shall be 
sent to any party who has commented 
on the submission or has requested 
notice of the Attorney General's action 
thereon. 

9 51.42 Failure of the Attorney General to 
respond. 

It is the practice and intention of the 
Attorney General to respond to each 
submission within the 60-day period. 
However, the failure of the Attorney 
General to make a written response 
within the 60-dav period constitutes 
preclearance of the submitted change, 
provided the submission is addressed as 
specified in 9 51.24 and is appropriate 


for a response on the merits us 
described in 9 51.35. 

§51.43 Reexamination of decision not to 
object. 

After notification to the submitting 
authority of a decision to interpose no 
objection to a submitted change 
affecting voting has been given, the 
Attorney General may reexamine the 
submission if. prior to the expiration of 
the 60-day period, information indicating 
the possibility of the prohibited 
discriminatory purpose or effect is 
received. In this event, the Attorney 
General may interpose an objection 
provisionally and advise the submitting 
authority that examination of the change 
in light of the newly raised issues will 
continue and that a final decision will 
be rendered as soon as possible. 

§ 51.44 Notification of decision to object. 

(a) The Attorney General shall within 
the 60-day period allowed notify the 
submitting authority of a decision to 
interpose on objection. The reasons for 
the decision shall be stated. 

(b) The submitting authority shall be 
advised that the Attorney General will 
reconsider an objection upon a request 
by the submitting authority. 

(c) The submitting authority shall be 
advised further that notwithstanding the 
objection it may institute and action in 
the U.S. District Court for the District of 
Columbia for a declaratory judgment 
that the change objected to by the 
Attorney General does not have the 
prohibited discriminatory purpose or 
effect. 

(d) A copy of the notification shall be 
sent to any party who has commented 
on the submission or has requested 
notice of the Attorney General's action 
thereon. 

(e) Notice of the decision to interpose 
an objection will be given to interested 
parties registered under § 51.32. 

9 51.45 Request foe reconsideration. 

(a) The submitting authority may at 
any time request the Attorney General 
to reconsider an objection. 

(b) Requests may be in letter or any 
other written form and should contain 
relevant information or legal argument. 

(c) Notice of the request will be given 
to any party w ho commented on the 
submission or requested notice of the 
Attorney General's action thereon and 
to interested parties registered under 

9 51.32. In appropriate cases the 
Attorney General may request the 
submitting authority to give local public 
notice of the request. 
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5 51.46 Reconsideration of objection at 
the instance of the Attorney General. 

(a) Where there appears to have been 
a substantial charge in operative fact or 
relevant law, an objection may be 
reconsidered, if it is deemed 
appropriate, at the instance of the 
Attorney General. 

(b) Notice of such a decision to 
reconsider shall be given to the 
submitting authority, to any party who 
commented on the submission or 
requested notice of the Attorney 
General's action thereon, and to 
interested parties registered under 

8 51.32, and the Attorney General shall 
decide whether to withdraw or to 
continue the objection only after such 
persona have had a reasonable 
opportunity to comment. 

5 51.47 Conference. 

(a) A submitting authority that has 
requested reconsideration of an 
objection pursuant to 5 51.45 may 
request a conference to produce 
information or legal argument in support 
of reconsideration. 

(b) Such a conference shall be held at 
a location determined by the Attorney 
General and shall be conducted in an 
informal manner. 

(c) When a submitting authority 
requests such a conference, individuals 
or groups that commented on the change 
prior to the Attorney General's objection 
or that seek to participate in response to 
any notice of a request for 
reconsideration shall be notified and 
given the opportunity to confer. 

(d) The Attorney General shall have 
the discretion to hold separate meetings 
to confer with the submitting authority 
and other interested groups or 
individuals. 

(e) Such conferences will be open to 
the public or to the press only at the 
discretion of the Attorney General and 
with the agreement of the participating 
parties. 

5 51.43 Decision after reconsider a t Ion. 

(a) The Attorney General shall within 
the 60-day period following the receipt 
of a reconsideration request or following 
notice given under 5 51.46(b) notify the 
submitting authority of the decision to 
continue or withdraw the objection, 
provided that the Attorney Genera! shall 
have at least 15 days following any 
conference that is held in which to 
decide. The reasons for the decision 
shall be stated. 

(b) The objection shall be withdrawn 
if the Attorney Ceneral is satisfied that 
the change does not have the purpose 
and will not have the effect of 
discriminating on account of race, color. 


or membership in a language minority 
group. 

(c) if the objection is not withdrawn, 
the submitting authority shall be 
advised that notwithstanding the 
objection it may institute an action in 
the U.S. District Court for the District of 
Columbia for a declaratory judgment 
that the change objected to by the 
Attorney General does not have the 
prohibited purpose or effect. 

(d) A copy 6f the notification shall be 
sent to any party who has commented 
on the submission or reconsideration or 
has request notice of the Attorney 
General's action thereon. 

(e) Notice of the decision after 
reconsideration will be given to 
interested parties registered under 
5 51.32. 

{ 51.49 Absence of Judicial review. 

The decision of the Attorney General 
not to object to a submitted change or to 
withdraw an objection is not 
reviewable. However. Section 5 states: 
"Neither an affirmative indication by the 
Attorney General that no objection will 
be made, nor the Attorney General's 
failure to object, nor a declaratory 
judgment entered under this section 
shall bar a subsequent action to enjoin 
enforcement of such qualification, 
prerequisite, standard, practice, or 
procedure.” 

§ 51.50 Records concerning submissions. 

(a) Section 5 files: The Attorney 
General shall maintain a Section 5 file 
for each submission, containing the 
submission, related written materials, 
correspondence, memoranda, 
investigative reports, notations 
concerning conferences with the 
submitting authority or any interested 
individual or group, and copies of any 
letters from the Attorney General 
concerning the submission. 

(b) Objection files: Brief summaries 
regarding each submission and the 
general findings of the Department of 
Justice investigation and decision 
concerning it will be prepared when a 
decision to interpose, continue, or 
withdraw an objection is made. Files of 
these summaries, arranged by 
jurisdiction and by the date upon which 
such decision is made, will be 
maintained. 

(c) Computer file: Records of all 
submissions and of their dispositions by 
the Attorney General shall be 
electronically stored and periodically 
retrieved in the form of computer 
printouts. 

(d) The contents of the above- 
described files, either in paper or in 
microfiche form, shall be available for 
inspection and copying by the public 


during normal business hours at the 
Voting Section. Civil Rights Division. 
Department of Justice. Washington. D C. 
Materials that are exempt from 
inspection under the Freedom of 
Information Act. 5 U.S C. 552(b). may be 
withheld at the discretion of the 
Attorney General. Communications fro?n 
individuals who have requested 
confidentiality or with respect to whom 
the Attorney General has determined 
that confidentiality is appropriate undrr 
S 51.29(d) shall be available only as 
provided by § 51.29(d). Applicable fees, 
if any. for the copying of the contents of 
these files are contained in the 
Department of Justice regulations 
implementing the Freedom of 
Information Act. 28 CFR 16.10. 

Subpart F—Determinations by the 
Attorney General 

5 51.51 In general 

(a) Basic standard. Section 5 provides 
for submission to the Attorney General 
as an alternative to the seeking of a 
declaratory judgment from the U.S. 
District Court for the District of 
Columbia. Therefore, the Attorney 
General shall make the same 
determination that would be made by 
the court in an action for a declaratory 
judgment under Section 5: Whether the 
submitted change has the purpose or 
will have the effect of denying or 
abridging the right to vote on account of 
race, color, or membership in a language 
minority group. 

(b) Burden of proof. The burden of 
proof on a submitting authority when it 
submits a change to the Attorney 
General is the same as it would be if the 
change were the subject of a declarator 
judgment action in the U.S. District 
Court for the District of Columbia. See 
South Carolina v. Katzenbcch. 383 U.S. 
301. 335 (1966). 

(c) Information considered. The 
Attorney General shall base a 
determination on a review of materia! 
presented by the submitting authority, 
relevant information provided by 
individuals or groups, and the results of 
any investigation conducted by the 
Department of Justice. 

(d) Nature of the determinations . (1) If 
the Attorney General determines that a 
submitted change does not have the 
prohibited purpose or effect, no 
objection shall be interposed to the 
change. 

(2) If the Attorney General determine* 
that a submitted change has the 
prohibited purpose or effect, an 
objection shall be interposed to the 
change. 
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(3) If the evidence as to the purpose or 
Effect of a change is conflicting and the 
Attorney Ceneral is unable to determine 
hat the submitted change does not have 
be prohibited purpose or effect an 
bjeetton shall be interposed to the 
ange. 

1 51.52 Changes with s discriminatory 

os*. 

The Attorney General will object to a 

_ge affecting voting that is 

ndertaken for a racially discriminatory* 
ose or a purpose to discriminate on 
phe basis of membership in a language 
ninority group. See City of Richmond v. 
United States. 422 U.S. 358, 378 (1975). 

[51.53 Changes with a discriminatory 

The Attorney General will object to a 
nge affecting voting that will lead to 
i retrogression in the position of 
embers of a racial or language 
fcority group (i 4L. will make members 
of such a group worse off than they had 
Been before the change) with respect to 
heir effective exercise of the electoral 
anuhiue. See Beer v. United States. 425 
140-142 (1970). Where 
Retrogression is unavoidable, however, 

> Attorney General will not object to a 
[retrogressive change that nonetheless 
airly reflects minority voting strength as 
[it exists. See City of Richmond v. United 
Irti*. 422 U.S, 356 370-371 (1975). 

1 1 S 1.54 Changes that violate the 
I Constitution or other Federal statutes. 

Because Section 5 is designed to 
hafeguard the right to vote from 
Idtgaimmatkm on account of race, color, 
|cr membership in a language minority 
up, the Attorney General w»U object 
i a change affecting voting that has 
own to deny or abridge the r.^ht 
I la vote in violation of the Fifteenth 
jAmendment to the Constitution or any 
lothr: constitutional or statutory 
[provision providing this safeguard 
IflgainM discrimination. Such statutory 
■provisions include 42 U.S.G 1971 (a) and 
lib) and Sections 2, 4(a), 4(f)(2). 4(0(4), 
|203{c), and 208 of the Voting Rights Act 

15 51.55 Relevant factors. 

The existence of a reasonable and 
[Climate justification for a submitted 

I change is generally highly relevant in 

I I VdJuating that change under Section 5. 
Mvo generally relevant is the extent to 
*hich the jurisdiction afforded members 
of racial and language minority groups 

I opportunity to participate in the 
J decision to make the change and took 
to* r concerns into account in making 
I toe change. Departures from objective 
I gnideimea and fair and conventional 
j procedures in adopting the change are 
bkely to be particularly relevant. 


5 51.50 Particularized standards for 
certain types of changes. 

(a) Introduction. Many of the types of 
changes affecting voting are listed in 

5 51.13. This section and the sections 
that follow set forth standards—in 
addition to those set forth above—that 
are used by the Attorney General in 
reviewing redistrictings (9ee 5 51.57). 
changes in electoral systems (see 
$ 51.58), and annexations (see § 51.59). 

(b) Basic principles. The basic 
principles relied upon by the Attorney 
General in deciding whether or no! to 
object to changes involving 
representation are defined in the 
following cases: Gomillion v. Light foot, 
364 U.S. 339 (1960); Whitcomb v. Chavis. 
403 U.S. 124 (1971); White v. Regester, 

412 U.S. 755 (1973); C/7y of Richmond v. 
United States. 422 U.S. 358 (1975): Beer 
v. United States. 425 U.S. 130 (1976); 
United Jewish Organizations of 
Williamsburg. Inc. v. Carey . 430 U.S. 144 
(1977): Connor v. Finch. 431 U.S. 407 
(1977); City of Mobile v. Bolden . 446 U.S. 
55 (1980); City of Rome v. United States, 
446 U.S. 156 (1980); Rogers v. Lodge. 458 
U.S. 613 (1982); City of Port Arthur v. 
United States. 459 U.S. 159 (1982). 

(c) Section 2 os a basis for objection. 

(1) The Attorney General will interpose 
an objection based upon violation of 
Section 2 if there Is clear end convincing 
evidence of such a violation that 
remains unrebulted by the submitting 
authority after it has been afforded an 
opportunity to do so. The burden of 
proof remains, as in suits brought under 
Section 2, on the party or parties 
alleging violation of the section, and not 
on the submitting authority. 

(2) A violation of Section 2 may 
exist— 

(i) Where district lines are drawn in a 
manner that unreasonably fragments 
minority voter concentrations, or 

(ii) Where multi-member districts or 
an at-large election system submerge 
minority voter concentrations, 

and where such fragmentation or 
submergence results in a denial of 
access to the political process for 
minority voters. (A denial of access is 
determined by reference to all of the 
factors that the Congress deems 
relevant to the Section 2 inquiry, as 
borrowed, eg- from White v. Reyes ter, 
412 U.S. 755 (1973), and cases referenced 
at S. Rep. 97-417. 97th Cong.. 2d Sess. 23 
nn. 78 & 82. 

(3) A violation of Section 2 is not 
established merely upon a showing that 
a particular election system or aspect 
thereof or particular district lines are not 
designed in a manner likely to result in 
the election of one or more (or a 
proportional number of) representatives 


preferred by members of a minority 
group. 

§ 51.57 Redistrictings. 

(a) The Attorney General will object 
to a redistricting plan: 

(1) If the submitted plan reflects a 
discriminatory purpose. 

(2) If any significant reduction of 
minority voting strength under the 
submitted plan compared to minority 
voting strength under the existing plan is 
not required to achieve equal district 
population or other legitimate 
governmental goals. 

(3) If the submitted plan demonstrably 
would result in a denial or abridgment 
of the right to vote in violation of 
Section 2. See { 51.56(c). 

(b) The circumstances that lead to an 
objection with respect to redistiicting 
plans most often occur when some or all 
of the following facts arc found to exist: 

(1) There is a pattern of racial bloc 
voting against candidates w ho are the 
choice of members of minority groups. 

(2) The submitted plan unnecessarily 
fragments minority concentrations. 

(3) The submitted plan unnecessarily 
over concentrates minorities in one or 
more districts. 

(4) The jurisdiction rejected or refused 
to consider alternative plans that would 
effectuate its legitimate governmental 
interests and would reduce minority 
voting strength less than the submitted 
plan did. 

(c) Other relevant factors for 
determining whether a basis for 
objection by the Attorney General exists 
are: 

(1) The extent to which minorities 
have been denied an equal opportunity 
to participate in the various political 
activities that take place in the 
jurisdiction. 

(2) The extent to which minorities 
have been denied an equal opportunity 
to influence elections that take place m 
the jurisdiction and to influence the 
decision-making of elected officials in 
the jurisdiction. 

(3) The extent to which continuing 
effects of past discrimination hove 
resulted In lower voter registration and 
election participation rates for minority 
group members than for other persons. 

(4) The extent to which the districts 
created by the submitted plan 
needlessly depart from objective 
redistricting criteria such as 
compactness and contiguity or follow a 
unique configuration that inexplicably 
disregards prior district boundaries, 
boundaries of districts of other 
contemporaneous plans, political 
boundaries, prior precinct boundaries. 
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natural boundaries, or manmade 
physical boundaries. 

(5) The extent to which the submitted 
plan is inconsistent with the 
jurisdiction's stated redistricting 
standards. 

$51.56. Changes In electoral systems. 

(a) The adoption of an at-large 
(jurisdiction-wide) system raises 
significant Section 5 issues, which 
courts have addressed on numerous 
occasions. See $ 51.56(b). The Attorney 
General applies the principles extracted 
from that case law in assessing the 
permissibility of such changes. The 
same principles generally govern 
changes in other aspects of electoral 
systems, although the impact of these 
other changes on minority voting 
strength often is not as significant. Such 
changes include: use of numbered posts, 
anti-single shot provisions, candidate 
residency districts, or staggered terms: 
plurality versus majority vote 
requirements; increases or decreases in 
the size of elective bodies: and partisan 
versus nonpartisan elections. 

(b) The Attorney General will object 
to a change in a jurisdiction's electoral 
system: 

(1) If the change in the electoral 
system reflects a discriminatory 
purpose. 

(2) If the new system unfairly or 
unnecessarily reduces minority voting 
strength from its level under the old 
system. 

(3) If the new system demonstrably 
would result in a denial or abridgment 
of the right to vote in violation of 
Section 2. See $ 51.56(c). 

(c) The circumstances that lead to an 
objection with respect to changes in 
electoral systems mo9t often occur when 
some or all of the following facts are 
found to exist: 

(1) There is a pattern of racial bloc 
voting against candidates who are the 
choice of members of minority groups. 

(2) The jurisdiction rejected or refused 
to consider alternative systems that 
would effectuate its legitimate 
governmental interests and would 
reduce minority voting strength lo9S 
than the adopting change did. 

(3) The change needlessly submerges 
minority concentrations into electoral 
units in such a manner as effectively to 
deprive minority voters of equal access 
to the political process. 

(d) Other relevant factors for 
determining whether a basis for 
objection by the Attorney General with 


respect to the use of an electoral system 
exists are: 

(1) The extent to which minorities 
have been denied an equal opportunity 
to participate in the various political 
activities that take place in the 
jurisdiction. 

(2) The extent to which minorities 
have been denied an equal opportunity 
to influence elections that take place in 
the jurisdiction and to influence the 
decision-making of elected officials in 
the jurisdiction. 

(3) The extent to which the continuing 
effects of past discrimination have 
resulted in lower voter registration and 
election participation rates for minority 
group members than for other persons. 

$ 51.59. Annexations. 

(a) Annexations are subject to Section 
5 preclearance because they alter the # 
composition of a jurisdiction's 
electorate. Thus, in analyzing 
annexations under Section 5, the 
Attorney General only considers the 
purpose and effect of the annexation as 
it pertains to voting. 

(b) Selective . The Attorney General 
will object if a jurisdiction's annexations 
reflect the purpose or have the effect of 
excluding minorities while including 
other similarly situated persons. 

(c) Dilutive. The Attorney General 
will object to annexations if they reflect 
a discriminatory purpose or if all three 
of the following criteria are satisfied: 

(1) The annexation will result in a 
significant reduction in a jurisdictions 
minority population percentage. (This 
reduction is measured at the time of the 
submission or is based on projections 
into the reasonably foreseeable future.) 

(2) There is a pattern of racial bloc 
voting against candidates who are the 
choice of members of minority groups. 

(3) The electoral system to be used in 
the jurisdiction does not fairly reflect 
minority voting strength as it exists in 
the post-annexation jurisdiction. 

Subpart G—Sanctions 

$51.60 Enforcement by the Attorney 
General. 

(a) The Attorney General is 
authorized to bring civil actions for 
appropriate relief against violations of 
the Act’s provisions, including Section 5. 
See Section 12(d). 

(b) Certain violations may be subject 
to criminal sanctions. See Sections 12 
(a) and (c). 


§ 51.61 Enforcement by private pan** 

Private parties have standing to 
enforce Section 5. 

$ 51.62 Bar to termination of coverage 
(bailout). 

(a) Effective on and after August 5 . 
1984, Section 4(a) of the Act requires 
that a jurisdiction seeking to have its 
coverage under Section 5 terminated fa 
to "bail out") must demonstrate 
compliance with Section 5, as dost rib 
in Section 4(a). during the ten years 
preceding the filing of the bailout nctigj 
and during its pendency. 

(b) For purposes of Section 4(a). u I 
jurisdiction shall not be deemed to h,nj 
failed to comply with Section 5 by 
reason of an objection interposed and 
subsequently withdrawn (see $ 51.48 ) \\ 
the Attorney General. 

(c) Notice of the filing of a bailout 
action will be given to interested part »] 
registered under $ 51.32. 

Subpart H—Petition To Change 
Procedures 

$ 51.63 Who may petition. 

Any jurisdiction or interested 
individual or group may petition to havt 
these procedural guidelines amended 

$ 51.64 Form of petition. 

A petition under this subparl may Lei 
made by informal letter and shall [ 
the name, address, and telephone 
number of the petitioner, the cham$e 
requested, and the reasons for the 
change. 

$51.65 Disposition of petition. 

The Attorney Genera! shall promptly I 
consider and dispose of a petition i- 1 
this subpart and give notice of the ■ 
disposition, accompanied by a simple 
statement of the reasons, to the 
petitioner. 

Appendix—jurisdictions Covered Ui 
Section 4(b) of tho Voting Rights AcU 
Amended 

The preclearance requirement of Sr 1 t.onil 
of the Voting Rights Act, as amended ip^l 
in the following jurisdiction*. The applied! 
date is the date that was used to determine f 
coverage and the date after which chnn#*.'! [ 
affecting voting are subject to the 
prcdcarance requirement. 

Some jurisdictions, for example. Yuba 
County. California, are included mere tlv*i I 
once because they have been determined -I 
more than one occasion to be co\ i-r« | 
Section 4(b). 


rr 
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Fcocsuu. Rearm* citation 

JuWfcOOA 


ApptcaNu data 

Vokunu and puga 

Data 


Nov 1, 1064 

30 FR 0007 . 

Aug 7.1961 

*****. . 

Nov 1. 1072 

40 FR 49422 . ... 

Oct 22. 1975 


do 

40 FR 43746 

Svpt. 23. 1975 

Oo 

awci-m 

•ngu Cmnty 


40 FR 43746 . -.. . 

Mur cud County 

do 

40 FR 43746 

Do 

Monlaray County 

Nov 1. 1000. 

26 FR M09 

Mar 27. 1979 

vVtwCwly- 

do 

26 FR 5600 

Oo 

rob* County ...... ..... . ... 

Nov t. 1072 ... 

41 FR 782 

Jan 5, 1076 

no**. 

Cofltar County.... 

.. do 

41 FR 24329 . 

Aug 13, 1076. 

HtrdM County .. ... .. . . 

do . 

40 FR 42746 

ftapL 2X 1975 
Aug 12. 1976 

HMdrvCOMv .. .. . _ 

do 

41 FR 24320 

I WWhnmnnn Countv _ . .. 



40 FR 43746 

Supt 23. 1975 

Do, 

Mono* County . 

da 

40 FR 4374#. _ 


.. do .. . ... . . 

20 FR 9697 . 

Aug 7. 1965 

Da 




McM gm 

AAagan County. 

Oydu Towatfup . _ . _ 

do 

41 FR 34329 . _. 


Sagiww County* 

Bum Vina Towrwhg _ . 



Oa 


Nov 1. 1064 ._ . 

30 FR 9607 .. 

Aug 7. 1965 

May 10. 1974 

Do 

lm Kawprt* 

Chaaaa Cbunty 

Rindgi Town 


39 FR 16912 

Coot County 

Maiuftutd Townt/vp 

da . . - 

MtatMit . 


...do . ..... .. .... ... 

39 FR 16912 -.. _ 

Oo 


do 

30 FR 16012 .. 

Da 

Stidod Town. .. .. - 

do.... .... . 

30 FR 16912 . ... 

Oa 

Oaflon County 

Bunion Town. . 

do. 

aw m «aaia 

Do 

^i*Oorough County 

Antrim Town. . .. ... 

... do.. . .. . 

29 FR 16612 

Do 

uwrvnack County* 

Boiciwn Town. . 

da 

36 FR 16612 

0a 

nocMngma CM* 

Hmngtnii Town 

da 

38 FR 16612 

Oo 

VJdvan County* 

Unity Town 

do 

26 FR 16012 

Oo 

tWwYtfk 

Aram OnuWy . . 


26 FR 5609 

Mm 27. 1971 

Brora County..... 

Nov 1. 1072 

40 FR 42746. -. 

94RI 23 1975 

Mar 27. 1971. 

Kngi County 

Nov 1 1966 

36 FR 5609 

Kngi County ... 

Nov 1. 1072 

40 FR 43746. 

S40L 23. 1975 

Mm 27. 1971. 

Now York County .. . „ 

Nov 1 1966 

36 FR Wf 

Nom Cardnc 

Anoon County . 


30 FR 9607 _ _ 

Aig 7, 1961 

lauOwt County. . 

do 

31 FR 5061 . 

Our 29. 1961 

Hurt* County 


30 FR 0607 . . 

Aug 7, 1965 

BiudanCotaity. _ 

dr. 

31 FR 5061 . . .. 

Mur 29. 1966 

Camtan County 

do . 

31 FR 3317- . 

Mur 2. 1066 

Cuuwal County._ 

do 

30 FR 9697... . 

Aug 7. 1966 

Da 

Chowan County. .. ... . . 

do ... . . 

30 FR 0607 ... ... . 

ciMtnl County . 

do . 

31 FR 5061.. . 

Mar 29. 1966 

Oavon County ... ... ._. ... ... 

do . 

30 FR 0607 .. ... .. 

Aug 7. 1966 


do 

20 FR 0607....... 

Oa 

F^gaccmba County. . .. .. 

,do. 

20 FR 9697 . .. . ___ 

Oa 

County 

do 

20 FR 0697 

Oo 

Lawton County . . _ .. . ,. . 


31 FR 5061..-. 

Mm 29. 1965 

Quint County . . ... . 

do . .. 

30 FR 0697 . 

Aug 7. 1961 

Da 

Qrunyaw County.- ... .. 

do 

30 FR 0607 . . 

Grwana County . 

do 

30 FR 0697 . 

Aug 7. 1965 

Mm 29. 1065 

Quito* County. 

da 

31 FR 5061- 

MaMa* County. . 

do - .. . 

30 FR 0697 .. ._ .. 

Aug 7. 1066 

Mm 29. 1965 

Hamua CouWy 

da 

31 FR 5061 . 

Huntavd County 

do 

30 FR 0697 .. „. 

Aug 7. 1966 

Hoku County 

do 

30 FR 9607.. 

Do 

nekton County .. - ... .... . 

Nov 1 1972 

40 FR 44422 

Oct 22. 1971 

Luu Cointy 

Nov 1 1964 

31 FR 5061 . 

Mm 29. 1061 

Lunar County .. 

.. do. - ... .. - 

*yn ra (mot 

Aug 7. 1061 

JMV 4. 1066 

Mumn County , . 

da 

3l FR 19 - . 

Nrah County... _ . 

jfc> 

30 FR 0667. .. .... 

Aug 7, 1061 

**orthatnpion County. . ..... .. .. ... . 

do 

30 FR 9697 

Oa 

OnalrMi County 

..do 

30 FR 9607 

Oa 

f> uguotank County 

do 

20 FR 9697 

Oo 

J *urquvnana County . . .. . . 

da 

31 FR 3317.. . . 

Mm l 1066 

^wton County 

da 

30 FR 9697 . ... 

Aug 7. 1965. 

^CoMy... ..... .... 

do ... 

30 FR 9697. . 

Oa 

Roduaon County. 

do . .. ...... 

30 FR 9607 ...... ......... 

Oo 

Rockingham County 

do 

31 FR 5061 . 

Mm 20. 1901 

Scotland County... 

do 

30 FR 9697 

Aug 7. 1061 

'Jmon County. ’. ... . 

do .... . 

31 FR 5061 

Mur 29. 1066 

Vunew County 

da 

30 FR 9697 

Aug 7. 1965 

^tulangion County . . ..... - 

. do . .. . 

31 FR 19 

Jan. 4. i960 

*«yna County . ... ... . .. . 

do ...... 

90 *R Off* . 

Aug 7. 1965. 

WUMCnuW .. ... . 

d^ . .. 

30 FR 0697 

Do 

Bou^CmomT^....... 

do . 

20 FR 0697 

Oa 

Oakota 

Snannon County 

Nov 1 1072 

41 FR 793 

Jw 5.1971 

WCwT . 

do .. .-. 

41 FR 793 

Oo 
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Juriadtctton 

Appttcobte data 

Fcociuu. Reran* citation 

.———---- - ■ 

Volume and paga 

Date 

Taut — T1 

do 

ao rn 4174 ft 

Sapt tt. 1R1 
Aug 7. I9*tt 

Virginia _- _'__ 

Nov 1. 1984 _ 

* *» f . — ....— ..... .. . 

JO FR 9897_ 

The following political subdivisions in States sub 

ject to statewide coverage are 

also covered individually: 

— 


Junxk«08 


Anton* 

Apacho County .. 

Apact* County __ ___ 

C ocNaa County _ _ 

Coeorwio County __ 

Coconino Cosily ___ 

MoNrvo County ... 

Njrvajo County _ 

Ncvaio County _ 

*VlO Cm *y _ 

Pinal County ____ 

Ptnd Comity .. 

Santa Cna County _ 

Yuma Co^ty . ..___ 


NotWi Riwtw edition 


Votumo and poo* 


0*» 


Nov 1. 1988 __ 

36 m 5600 _ _____ 

MOt 27. i*?i 
Oft 27 W75 

Ha* 1, 1»7f. 

40 FR 4942? 

Nov ». 1 90S _ 

!M FR WM .. 

Mat 27. 19N 

Oo 

Oct 22. 1975 

Mr |7. ty?! 

A* 

36 FR 5609 

Nov 1. 1972. 

40 FR 49422 

Nov 1, 1968 _ _ — ___ 

36 FR 5809 

_ do _ 

36 FR 5609 

Do 

Oct 22, 1975 

Nrw 1 1072 _ 

40 FR 49422 

Nov 1 1988 _ 

36 FR 5609 

Mar 27, 1971 
Do 

Oct 22. 1U7S 

do . . 

36 FR 5609 

NOV 1. 1979 

40 FR 4942? _______ __... 

Nov 1. 1968 . 

36 FR 5609 

Mat 27. 1371 
Jan 25. 1966 

Nov 1. 1964 .. 

31 FR 982 


|FR Doc. 85-108«J5 Filed 5-$-«5; &4S «m| 

KUM COO€ 4410-01-tl 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 12 
IFRL 2622-1J 

Enforcement of Nondiscrimination on 
the Basis of Handicap in the 
Environmental Protection Agency's 
Programs 

agency: Environmental Protection 
Agency (EPA). 

action: Notice or proposed rulemaking. 

summary: This proposed regulation 
provides for the enforcement of section 
504 of the Rehabilitation Act of 1973. as 
amended, which prohibits 
discrimination on the basis of handicap, 
as it applies to programs or activities 
conducted by the Environmental 
Protection Agency. 

dates: To be assured of consideration, 
comments must be in writing and must 
be received on or before July 5.1985. 
Comments should refer to specific 
sections in the regulation. 
addresses: Comments should be sent 
to: Nathaniel Scurry. Director, Office of 
Civil Rights. Room 206 West Tower. 401 
M Street. SW., Washington, D.C. 20460. 

Comments received will be available 
for public inspection in the Public 
Information Reference Unit. Room 2904 
Mall. Environmental Protection Agency. 
401 M Street, SW.. Washington, D.C 
20460. Copies of this notice arc available 
on tape for those with impaired vision. 
The tape may be listened to in the Office 
of Civil Rights, EPA, at the above 
address. For information, please call 
202/382-4575. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Nereid Maxcy. Office of Civil Rights 
(A-105). Environmental Protection 
Agency. Room 211 West Tower. 401 M 
Street. SW.. Washington. D.C. 20460. 
(202) 382-4567. TDD (202) 382-4565. 
SUPPLEMENTARY INFORMATION: 
Background 

The purpose of this proposed rule is to 
provide for the enforcement of section 
504 of the Rehabilitation Act of 1973. as 
amended (29 U.S.C. 794). as it applies to 
programs and activities conducted by 
Environmental Protection Agency. As 
amended by the Rehabilitation. 
Comprehensive Services, and 
Developmental Disabilities 
Amendments of 1978 (section 119, Pub. 

L. 95-602, 92 Slat. 2982). section 504 of 
the Rehabilitation Act of 1973 states that 

No otherwise qualified handicapped 
individual in the United States.. . . shall, 
solely by reason of his handicap be excluded 
from the participation in. be denied the 


benefits of. or be subjected to discrimination 
under any program or activity receiving 
Federal financial assistance or under any 
program or activity conducted by any 
Executive agency or by the United States 
Postal Service, The head of each such agency 
shall promulgate such regulations as may be 
necessary to carry out the amendments to 
this section mode by the Rehabilitation. 
Comprehensive Services, and Developmental 
Disabilities Act of 1979. Copies of any 
proposed regulation shall be submitted to 
appropriate authorizing committees of the 
Congress , and such regulation may take 
effect no earlier than the thirtieth day after 
the date on which such regulation is so 
submitted to such committees . 

(29 U.S.C. 794) (amendment italicized). 

The substantive nondiscrimination 
obligations of the agency, as set forth in 
this proposed rule, are identical, for the 
most part, to those established by 
Federal regulations for programs or 
activities receiving Federal financial 
assistance. See 28 CFR Part 41 (section 
504 coordination regulation for federally 
assisted programs). This general 
parallelism is in accord with the intent 
expressed by supporters of the 1978 
amendment in floor debate, including its 
sponsor. Rep. James M. Jeffords, that the 
Federal Government should have the 
same section 504 obligations as 
recipients of Federal financial 
assistance. 124 Cong. Rec, 13.901 (1978) 
(remarks of Rep. Jeffords): 124 Cong. 

Rec. E2668, E2670 (daily ed. May 17, 

1978) id; 124 Cong. Rec. 13.897 (remarks 
of Rep. Brademas); id at 38.552 (remarks 
of Rep. Sarasin). 

This regulation has been reviewed by 
the Deportment of Justice. It is an 
adaptation of a prototype prepared by 
the Department of Justice under 
Executive Order 12250 (45 FR 72995. 3 
CFR, 1980 Comp., p, 298) and distributed 
to Executive agencies. 

This regulation has also been 
reviewed by the Equal Employment 
Opportunity Commission under 
Executive Order 12067 (43 FR 28967. 3 
CFR, 1978 Comp., p. 206). 

It is not a major rule within the 
meaning of Executive Order 12291 (46 
FR 13193, 3 CFR. 1981 Comp., p. 127) 
and, therefore, a regulatory impact 
analysis has not been prepared. 

This regulation does not have an 
impact on small entities. It is not, 
therefore, subject to the Regulatory 
Flexibility Act (5 U.S.C. 601-612). 

Section-by-Section Analysis 

Section 22.101 Purpose . 

Section 12.101 states the purpose of 
the proposed rule, which is to effectuate 
section 119 of the Rehabilitation. 
Comprehensive Services, and 
Developmental Disabilities 


Amendments of 1978, which amended 
section 504 of the Rehabilitation Act of 
1973 to prohibit discrimination on the 
basis of handicap in programs or 
activities conducted by Executive 
agencies or the United States Postal 
Service, 

Section 12.102 Application 

The proposed regulation applies to all 
programs or activities conducted by the 
agency. 

Section 12.103 Definitions . 

"Agency." For purposes of this 
regulation "agency" means 
Environmental Protection Agency. 

"Assistant Attorney General." 
"Assistant Attorney General" refers to 
the Assistant Attorney General. Civil 
Rights Division. United States 
Department of Justice. 

"Auxiliary aids." "Auxiliary aids" 
means services or devices that enable 
persons with impaired sensory, manual, 
or speaking skills to have an equal 
opportunity to participate in and enjoy 
the benefits of the agency's programs or 
activities. The definition provides 
examples of commonly used auxiliary 
aids. Although auxiliary aids are 
required explicitly only by § 12.160(a)(1). 
they may also be necessary to meet 
other requirements of the regulation. 

"Complete complaint." The definition 
of "complete complaint" enables the 
agency to determine the beginning of its 
obligation to investigate a complaint 
(see i 12.170(d)). 

"Facility." The definition of "facility'* 
is similar to that in the section 504 
/ coordination regulation for federally 
assisted programs. 28 CFR 41.3(f), except 
that the term "rolling stock or other 
conveyances" has been added and the 
phrase "or interest in such property’ has 
been deleted to clarify its coverage. The 
phrase, "or interest in such property." is 
deleted, because the term "facility," as 
used in this regulation, refers to 
structures and not to intangible property 
rights. It should, however, be noted that 
the regulation applies to all programs 
and activities conducted by the agency 
regardless of whether the facility in 
which they are conducted is owned, 
leased, or used on some other basis by 
the agency. The term "facility" is used in 
{ 12.150 and § 12.170(f). 

"Handicapped person." The definition 
of "handicapped person" is identical to 
the definition appearing in the section 
504 coordination regulation for federally 
assisted programs (28 CFR 41.31). 

"Qualified handicapped person." The 
definition of "qualified handicapped 
person" is a revised version of the 
definition appearing in the section 504 
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coordination regulation for federally 
assisted programs (28 CFR 41.32), 
Paragraph (1) deviates from existing 
regulations for federally assisted 
programs because of intervening court 
decisions. It defines “qualified 
handicapped person” with regard to any 
program under which o person is 
required to perform services or to 
achieve a level of accomplishment. In 
$uch programs a qualified handicapped 
person is one who can achieve the 
purpose of the program without 
modifications in the program that would 
result in a fundamental alteration in its 
nature. This definition reflects the 
decision of the Supreme Court in 
Southeastern Community College v. 

Davis . 442 U.S. 397 (1979). In that case, 
the Court ruled that a hearing-impaired 
applicant to a nursing school was not a 
"qualified handicapped person” because 
her hearing impairment would prevent 
her from participating in the clinical 
tnining portion of the program. The 
Court found that, if the program were 
modified so as to enable the respondent 
to participate (by exempting her from 
the c linical training requirements), “she 
would not receive even a rough 
equivalent of the training a nursing 
program normally gives.” Id. at 410. It 
also found that “the purpose of (the) 
program was to train persons who could 
serve the nursing profession in all 
customary ways,” Id. at 413, and that 
the respondent would be unable, 
because of her hearing impairment, to 
perform some functions expected of a 
registered nurse. It therefore concluded 
that the school was not required by 
section 504 to moke such modifications 
that would result in ”a fundamental 
alteration In the nature of the program.” 
Id at 410. 

We have incorporated the Court’s 
language in the definition of “qualified 
handicapped person” in order to make 
clear that such a person must be able to 
participate in the program offered by the 
agency. The agency is required to make 
modifications in order to enable a 
handicapped applicant to participate, 
but is not required to offer a program of 
a fundamentally different nature. The 
is whether, with appropriate 
modifications, the applicant can achieve 
the purpose of the program offered; not 
whether the applicant could benefit or 
obtain results from some other program 
that the agency does not offer. Although 
the revised definition allows exclusion 
of some handicapped people from some 
programs, it requires that a handicapped 
Person who is capable of achieving the 
purpose of the program must be 
accommodated, provided that the 


modifications do not fundamentally 
alter the nature of the program. 

We encourage comment on paragraph 

(1) . The language we have proposed 
comes directly from the Supreme Court’s 
interpretation of section 504. However, 
so long as the definition of ’’qualified 
handicapped person” remains faithful to 
the statute and current case law, we are 
receptive to alternative language. 

For programs or activities that do not 
fall under the first paragraph, paragraph 

(2) adopts the existing definition of 
“qualified handicapped person” with 
respect to services (28 CFR 41.32(b)) in 
the coordination regulation for programs 
receiving Federal financial assistance. 
Under this definition, a qualified 
handicapped person is a handicapped 
person who meets the essential 
eligibility requirements for participation 
in the program or activity. 

“Section 504.” This definition makes 
clear that, as used in this regulation, 
“section 504” applies only to programs 
or activities conducted by the sgency 
and not to programs or activities to 
which it provides Federal financial 
assistance. 

Section 12.110 Self-evaluation. 

The agency shall conduct a self- 
evaluation of its compliance with 
section 504 within one year of the 
effective date of this regulation. The 
process shall include consultation with 
interested persons, including 
consultation with handicapped persons 
or*>rganizations representing 
handicapped persons. The Department 
of Justice is considering whether and to 
what degree the Federal Advisory 
Committee Act (5 U.S.C. app.) is 
applicable to the proposed consultation 
requirement. The self-evaluation 
requirement is present in the existing 
section 504 coordination regulation for 
programs or activities receiving Federal 
financial assistance (28 CFR 41.5(b)(2)). 
Experience has demonstrated the self- 
evaluation process to be a valuable 
means of establishing a working 
relationship with handicapped persons 
that promotes both effective and 
efficient implementation of section 504. 

The self-evaluation will be concluded 
with a report to the Administrator of 
findings and recommendations. Within 
60 days of the receipt of the report, the 
Administrator will direct that certain 
actions be taken as he/she deems 
appropriate. 

Section 12.111 Notice. 

Section 12.111 requires the agency to 
disseminate sufficient information to 
employees, applicants, participants, 
beneficiaries, and other interested 
persons to apprise them of rights and 


protections afforded by section 504 and 
this regulation. Methods of providing 
this information include, for example, 
the publication of information in 
handbooks, manuals, and pamphlets 
that are distributed to the public to 
describe the agency’s programs and 
activities; the display of informative 
posters in service centers and other 
public places; or the broadcast of 
information by television or radio. 

Section 12130 General prohibitions 
against discrimination. 

Section 12.130 is an adaptation of the 
corresponding section of the section 504 
coordination regulation for programs or 
activities receiving Federal financial 
assistance (28 CFR 41.51). 

Paragraph (a) restates the 
nondiscrimination mandate of section 
504. The remaining paragraphs in 
S 12.130 establish the general principles 
for analyzing whether any particular 
action of the agency violates this 
mandate. These principles serve as the 
analytical foundation for the remaining 
sections of the regulation. Whenever the 
agency has violated a provision in any 
of the subsequent sections, it has also 
violated one of the general prohibitions 
found in § 12.130. When there is no 
applicable subsequent provision, the 
general prohibitions stated in this 
section apply. 

Paragraph (b) prohibits overt denials 
of equal treatment of handicapped 
persons. The agency may not refuse to 
provide a handicapped person with an 
equal opportunity to participate in or 
benefit from its program simply because 
the person is handicapped. Such 
blatantly exclusionary practices often 
result from the use of irrebuttable 
presumptions that absolutely exclude 
certain classes of disabled persons (eg., 
epileptics, hearing-impaired persons, 
persons with heart ailments) from 
participation in programs or activities 
without regard to an individual’s actual 
ability to participate. Use of an 
irrebuttable presumption is permissible 
only when in all cases a physical 
condition by its very nature would 
prevent an individual from meeting thr 
essential eligibility requirements for 
participation in the activity in question 
it woud be permissible, therefore, to 
exclude without an individual 
evaluation all persons who are blind in 
both eyes from eligibility for a license tr 
operate a commercial vehicle in 
interstate commerce: but it may not be 
permissible to automatically disqualify 
all those who are blind in just one eye. 

Section 504. however, prohibits more 
than just the most obvious denials of 
equal treatment, it is not enough to 
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admit persons in wheelchairs to a 
program if the facilities in which the 
program is conducted are inaccessible. 
Paragraph (b)(1)(iii). therefore, requires 
that the opportunity to participate or 
benefit afforded to a handicapped 
person be as effective as that afforded 
to others. The later sections on program 
accessibility (5 § 12.150^151) and 
communications (5 12.160) arc specific 
applications of this principle. 

Despite the mandate of paragraph (d) 
that the agency administer its programs 
and activities in the most integrated 
setting appropriate to the needs of 
qualified handicapped persons, 
paragraph (b)(l)(iv), in conjunction with 
paragraph (d). permits the agency to 
develop separate or different aids, 
benefits, or services when necessary to 
provide handicapped persons with an 
equal opportuntity to participate in or 
benefit from the agency's programs or 
activities. Paragraph (b)(l)(iv) requires 
that different or separate aids, benefits, 
or services be provided only when 
necessary to ensure that the aids, 
benefits, or services are as effective as 
those provided to others. Even when 
separate or different aids, benefits, or 
services would be more effective, 
paragraph (b)(2) provides that a 
qualified handicapped person still has 
the right to choose to participate in the 
program that is not designed to 
accommodate handicapped persons. 

Paragraph (b)(l)(v) prohibits the 
agency from denying a qualified 
handicapped person the opportunity to 
participate as a member of a planning or 
advisory board. 

Paragraph (b)(l)(vi) prohibits the 
agency from limiting a qualified 
handicapped person in the enjoyment of 
any right, privilege, advantage, or 
opportunity enjoyed by others receiving 
any aid. benefit, or service. 

Paragraph (b)(3) prohibits the agency 
from utilizing criteria or methods of 
administration that deny handicapped 
persons access to the agency’s programs 
or activities. The phrase “criteria or 
methods of administration" refers to 
official written agency policies and the 
actual practices of the agency. This 
paragraph prohibits both blatantly 
exclusionary policies or practices and 
nonessential policies and practices that 
are neutral on their face, but deny 
handicapped persons on effective 
opportunity to participate. 

Paragraph (b)(4) specifically applies 
the prohibition enunciated in 
5 12.130(b)(3) to the process of selecting 
sites for construction of new facilities or 
existing facilities to be used by the 
agency. Paragraph (b)(4) does not apply 
to construction of additional buildings at 
an existing site. 


Paragraph (b)(5) prohibits the agency, 
in the selection of procurement 
contractors, from using criteria that 
subject qualified handicapped persons 
to discrimination on the basis of 
handicap. f 

Paragraph (b)(6) prohibits the agency 
from discriminating against oualified 
handicapped persons on the basis of 
handicap in the granting of licenses or 
certification. A person is a “qualified 
handicapped person” with respect to 
licensing or certification, if he or she can 
meet the essential eligibility 
requirements for receiving the license or 
certification (see 5 12.103). 

In addition, the agency may not 
establish requirements for the programs 
or activities of licensees or certified 
entities that subject qualified 
handicapped persons to discrimination 
on the basis of handicap. For example, 
the agency must comply with this 
requirement when establishing safety 
standards for the operations of 
licensees. In that case the agency must 
ensure that standards that il 
promulgates do not discriminate against 
the employment of qualified 
handicapped persons in an 
impermissible manner.. 

Paragraph (b)(0) does not extend 
section 504 directly to the programs or 
activities of licensees or certified 
entities themselves. The programs or 
activities of Federal licensees or 
certified entities are not themselves 
federally conducted programs or 
activities nor are they programs or 
activities receiving Federal financial 
assistance merely by virtue of the 
Federal license or certificate. However, 
os noted above, section 504 may affect 
the content of the rules established by 
the agency for the operation of the 
program or activity of the licensee or 
certified entity, and thereby indirectly 
affect limited aspects of their 
operations. 

Paragraph (c) provides that programs 
conducted pursuant to Federal statute or 
Executive order that are designed to 
benefit only handicapped persons or a 
given class of handicapped persons may 
be limited to those handicapped 
persons. 

Section 12.140 Employment 

Section 12.140 prohibits 
discrimination on the basis of handicap 
in employment by Executive agencies. 
This regulation is in accord with a 
recent decision of the Fifth Circuit that 
holds that, despite the resulting overlap 
of coverage with section 501 of the 
Rehabilitation Act of 1973 (29 U.SC. 

791), Congress intended section 504 to 
cover the employment practices of 
Executive agencies. The court also held 


that in order to give effect to both 
section 504 and section 501, the 
administrative procedures of section 501 
must be followed in processing section 
504 complaints. Prewitt v. United State* 
Postal Service, 662 F.2d 292 (5th Cir. 
1981). Consistent with that decision, this 
section provides that the standards, 
requirements, and procedures of section 
501 of the Rehabilitation Act as 
established in regulations of the Equal 
Employment Opportunity Commission 
(EEOC) at 29 CFR Part 1613, shall be 
those applicable to employment in 
federally conducted programs or 
activities. In addition to this section. 

5 12.170(b) of this regulation specifies 
that the agency will use the existing 
EEOC procedures to resolve allegations 
of employment discrimination. 
Responsibility for coordinating 
enforcement of Federal laws prohibiting 
discrimination in employment is 
assigned to the EEOC by Executive 
Order 12067 (43 FR 28967. 3 CFR, 1978 
Comp., p. 206). Under this authority, the 
EEOC establishes government-wide 
standards on nondiscrimination in 
employment on the basis of handicap. 

Section 12.149 Program accessibility: 
Discrimination prohibited. 

Section 12.149 states the general 
nondiscrimination principle underlying 
the program accessibility requirements 
of 55 12.150 and 12.151. The 
Environmental Protection Agency (EPA) 
is committed to making its programs 
accessible to handicapped persons; 
however, it should be noted that its 
programs are designed to promote a 
cleaner and healthier environment. 
Thus, at this time we anticipate, in a 
nonemployment context, that this 
regulation will have its greatest impact 
on insuring that the various meetings, 
symposia, and hearings conducted by 
EPA are accessible. We invite public 
comment on any other EPA-conducted 
programs and activities that it is 
believed will be impacted by this 
regulation. Please note that EPA- 
assisted programs and activities are not 
covered by this regulation but are 
covered by o regulation found at 40 CFR 
Part 7. It is that regulation which applies 
to EPA assistance to build sewage 
treatment plants and the like. 

Section 12.150 Program accessibility: 
Existing facilities . 

This regulation adopts the program 
accessibility concept found in the 
existing section 504 coordination 
regulation for programs or activities 
receiving Federal financial assistance 
(28 CFR 41.56-.56). with certain 
modifications. Thus, 5 12.150 requires 
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that the agency’s program or activity, 
when viewed in its entirety, be readily 
au essible to and usable by 
handicapped persons. The regulation 
also makes clear that the agency is not 
required to make each of its existing 
facilities accessible (5 12.150(a)(1)). 
However. 9 12.150. unlike 28 CFR 41.56- 
57. places explicit limits on the agency's 
obligation to ensure program 
accessibility (5 12.150(a)(2)). 

Paragraph (a)(2) generally codifies 
recent case law that defines the scope of 
the agency's obligation to ensure 
program accessibility. This paragraph 
provides that in meeting the program 
accessibility requirement the agency is 
not required to take any action that 
would result in a fundamental alteration 
in the nature of its program or activity or 
in undue financial and administrative 
burdens. A similar limitation is provided 
in § 12.180(e). This provision is based on 
tlv Supreme Court's holding in 
Southeastern Community College v. 

Davis . 442 U.S. 397 (1979), that section 
504 does not require program 
modifications that result in a 
fundamental alteration in the nature of a 
program, and on the Court's statement 
that section 504 does not require 
modifications that would result in 
"undue financial and administrative 
burdens." 442 U.S. at 412. Since Davis , 
circuit courts have applied this 
limitation on a showing that only one of 
the two "undue burdens" would be 
created as a result of the modification 
sought to be imposed under section 504. 
See, eg., Dopico v. Goldschmidt. 687 
F 2d 644 (2d Cir. 1982); American Public 
Transit Association v. Lewis [APTA], 

655 P 2d 1272 (D.C. Cir. 1981). Thus, in 
APTA the United States Court of 
Appeals for the District of Columbia 
Circuit applied the Davis language and 
invalidated the section 504 regulations 
of the Department of Transportation. 

The court in APTA noted: 

That at tome point a transit system’s 
ndusil to fake modest affirmative steps to 
accommodate handicapped persons might 
*il! violate section 504. But DOT* rules do 
not mandate only modes! expenditures. The 
n?yui,it ion# require extensive modifications of 
exiting systems and impose extremely heavy 
financial burdens on local transit authorities. 
W3 K 2d at 1278. 

The inclusion of paragraph (a)(2) is an 
effort to conform the agency's regulation 
implementing section 504 to the Supreme 
Court’s interpretation of the statute in 
Davis as well as to the decisions of 
lower courts following the Davis 
opinion. This paragraph acknowledges, 
in light of recent case law. thot in some 
situations, certain accommodations for a 
handicapped person may so alter an 
agency’s program or activity, or entail 


such extensive costs and administrative 
burdens that the refusal to undertake 
the accommodations is not 
discriminatory. The failure to include 
such a provision could lead lo judicial 
invalidation of the regulation or reversal 
of a particular enforcement action taken 
pursuant to the regulation. 

This paragraph, however, does not 
establish an absolute defense; it does 
not relieve the agency of all obligations 
to handicapped persons. Although the 
agency is not required to take actions 
that would result in a fundamental 
alteration in the nature of a program or 
activity or in undue financial and 
administrative burdens, it nevertheless 
must take any other steps necessary to 
ensure that handicapped persons 
receive the benefits and services of the 
federally conducted program or activity. 

It is our view that compliance with 
$ 12.150(a) would in most cases not 
result in undue financial and 
administrative burdens on the agency. 

In determining whether financial and 
administrative burdens are undue, all 
agency resources available for use in the 
funding and operation of the conducted 
program or activity should be 
considered. The burden of proving that 
compliance with 9 12.150(a) would 
fundamentally alter the nature of a 
program or activity or would result in 
undue financial and administrative 
burdens rests with the agency. The 
decision that compliance would result in 
such alteration or burdens must be 
made by the agency head and must be 
accompanied by a written statement of 
the reasons for reaching that conclusion. 
Any person who believes that he or she 
or any specific class of persons has been 
injured by the agency head’s decision or 
failure to make a decision may file a 
complaint under the compliance 
procedures established in 9 12.170. 

Paragraph (b)(1) sets forth a number 
of means by which program 
accessibility may be achieved, including 
redesign of equipment reassignment of 
services to accessible buildings, and 
provision of aides. In choosing among 
methods, the agency shall give priority 
consideration to those that will be 
consistent with provision of services in 
the most integrated setting appropriate 
to the needs of handicapped persons. 
Structural changes in existing facilities 
are required only when there Is no other 
feasible way to make the agency's 
program accessible. The agency may 
comply with the program accessibility 
requirement by delivering services at 
alternate accessible sites or making 
home visits as appropriate. 

Paragraphs (c) and (d) establish time 
periods for complying with the program 
accessibility requirement. As currently 


required for federally assisted programs 
by 28 CFR 41.57(b), the agency must 
make any necessary structural changes 
in facilities as soon as practicable, but 
in no event later than three years after 
the effective dale of this regulation. 
Where structural modifications are 
required, a transition plan shall be 
developed within six months of (he 
effective date of this regulation. Aside 
from structural changes, all other 
necessary steps to achieve compliance 
shall be taken within sixty days. The 
Department of Justice is considering 
whether and to what degree the Federal 
Advisory Committee Act (5 U.S.C. upp. 

2) is applicable lo the proposed 
consultation requirement included in 
9 12.150(d). 

Section 1Z15I Program accessibility: 
New construction and alterations. 

Overlapping coverage exists with 
respect to new construction under 
section 504. section 502 of the 
Rehabilitation Act of 1973, as amended 
(29 U.S.C. 792). and the Architectural 
Barriers Act of 1968, as amended (42 
U.S.C. 4151-4157). Section 12.151 
provides that those buildings that are 
constructed or altered by. on behalf of. 
or For the use of the agency shall be 
designed, constructed, or altered to be 
readily accessible to and usable by 
handicapped persons in accordance 
with 41 CFR 101-19.000 to 101.607 (1982). 
This standard was promulgated 
pursuant to the Architectural Barriers 
Act of 1968. as amended (42 U.S.C. 4151- 
4157). We believe that ft is appropriate 
to adopt the existing Architectural 
Barriers Act standard for section 504 
compliance because new and altered 
buildings subject to this regulation are 
also subject to the Architectural Barriers 
Act and because adoption of the 
standard will avoid duplicative and 
possibly inconsistent standards. 

Existing buildings leased by the 
agency after the effective date of this 
regulation are not required to meet the 
new construction standard. They are 
subject, however, to the requirements of 
i 12.150. 

Section 1Z160 Communications. 

Section 12.160 requires the agency to 
take appropriate steps to ensure 
effective communication with personnel 
of other Federal entities, applicants, 
participants, and members of the public. 
These steps shall include procedures for 
determining when auxiliary aids are 
necessary under 9 12.160(a)(1) to affosd 
a handicapped person an equal 
opportunity to participate in. and enjoy 
the benefits of, the agency's program or 
activity. They shall also include an 
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opportunity for handicapped persons to 
request the auxiliary aids of their 
choice. This expressed choice shall he 
given primary consideration by the 
agency (§ 12.160(a)(l)(i)). The agency 
shall honor the choice unless it can 
demonstrate that another effective 
means of communication exists or that 
use of the means chosen would not he 
required under § 12.160(e). That 
paragraph limits the obligation of the 
agency to ensure effective 
communication in accordance with 
Davis and the circuit court opinions 
interpreting it (see supra preamble 
§ 12.150(a)(2)). Unless not required by 
§ 12.160(e), the agency shall provide 
auxiliary aids at no cost to the 
handicapped person. 

It is our view that compliance with 
i 12.160 would in most cases not result 
in undue financial and adminstrative 
burdens on the agency. In determining 
whether financial and administrative 
burdens are undue, all agency resources 
available for use in the funding and 
operation of the conducted program or 
activity should be considered. The 
burden of proving that compliance with 
5 12.160 would fundamentally alter the 
nature of a program or activity or would 
result in undue financial and 
administrative burdens rests with the 
agency. The decision that compliance 
would result in such alteration or 
burdens must be made by the agency 
head and must be accompanied by a 
written statement of the reasons for 
reaching that conclusion. Any person 
who believes that he or she or any 
specific class of persons has been 
injured by the agency head's decision or 
failure to make a decision may file a 
complaint under the compliance 
procedures established in { 12.170. 

In some circumstances, a note pad 
and written materials may be sufficient 
to permit effective communication with 
a hearing-impaired person. In many 
circumstances, however, they may not 
be. particularly where the hearing- 
impaired applicant or participant is not 
skilled in spoken or written language. 
Then, a sign language interpreter may be 
appropriate. For vision-impaired 
persons, effective communication might 
be achieved by several means, including 
readers and audio recordings. In 
general, the agency intends to make 
clear to the public (1) the 
communications services it offers to 
afford handicapped persons an equal 
opportunity to participate in or benefit 
from its programs or activities. (2) the 
opportunity to request a particular mode 
of communication, and (3) the agency's 
preferences regarding auxiliary aids if it 


can demonstrate that several different 
modes are effective. 

The agency shall ensure effective 
communication with vision-impaired 
and hearing-impaired persons involved 
in hearings conducted by the agency. 
Auxiliary aids must be afforded where 
necessary to ensure effective 
communication at the proceedings. If 
sign language interpreters are necessary, 
the agency may require that it be given 
reasonable notice prior to the 
proceeding of the need for an 
interpreter. Moreover, the agency need 
not provide individually prescribed 
devices, readers for personal use or 
study, or other devices of a personal 
nature ({ 12.160(a)(l)(ii). For example, 
the agency need not provide eye glasses 
or hearing aids to applicants or 
participants in its programs. Similarly, 
the regulation does not require the 
agency to provide wheelchairs to 
persons with mobility impairments. 

Paragraph (b) requires the agency to 
provide information to handicapped 
persons concerning accessible services, 
activities, and facilities. Paragraph (c) 
requires the agency to provide signs at 
inaccessible facilities that directs users 
to locations with information about 
accessible facilities. 

Paragraph (d) requires the agency to 
take appropriate steps to ensure that 
information regarding section 504 rights 
and protections that is supplied to 
employees, applicants, participants, 
beneficiaries, and other interested 
persons under $ 12.111 is effectively 
communicated to handicapped persons. 

Section 12,170 Compliance procedures. 

Paragraph (a) specifies that 
paragraphs (c) through (I) of this section 
establish the procedures for processing 
complaints other than employment 
complaints. Paragraph (b) provides that 
the agency will process employment 
complaints according to procedures 
established in existing regulations of the 
EEOC (29 CFR Part 1613) pursuant to 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791). 

The agency is required to accept and 
investigate all complete complaints 
(S 12.170(d)). If it determines that it does 
not have jurisdiction over a complaint, it 
shall promptly notify the complainant 
and make reasonable efforts to refer the 
complaint to the appropriate entity of 
the Federal government ({ 12.170(e)). 

Paragraph (f) requires the agency to 
notify the Architectural and 
Transportation Barriers Compliance 
Board upon receipt of a complaint 
alleging that a building or facility 
subject to the Architectural Barriers Act 
or section 502 w as designed, 
constructed, or altered in a manner that 


does not provide ready access and use 
to handicapped persons. 

Paragraph (g) requires the agency to 
provide to the complainant, in writing 
findings of fact and conclusions of law 
the relief granted if noncompliante is 
found, and notice of the right to appeal 
(5 12.170(g)). 

Paragraph (h) provides for the Judicial 
Officer to hear any appeal. The Judicial 
Officer is independent of the office 
which makes the initial determination of 
compliance or noncompliance. 

Paragraph (i) requires appeals to be 
filed within 30 days of the initial 
decision. The complainant has an 
additional 30 days in which to file a 
statement or brief in support of any 
appeal taken ($ 12.170(i)(lJ). The agency 
has 30 days in which to respond 
(5 12.170{i)(2)). These times may be 
extended by the Judicial Officer, who 
must issue a decision within 30 days of 
receipt of all papers concerning the 
appeal ($ 12.170())). 

Paragraph (1) permits the agency to 
delegate its authority for investigating 
complaints to other Federal agencies. 
However, the statutory obligation of the* 
agency to make a final determination of 
compliance or noncompliance may not 
be delegated. 

List of Subjects in 40 CFR Part 12 

Blind. Civil rights. Deaf, Disabled. 
Discrimination against handicapped. 
Equal employment opportunity, Federal 
buildings and facilities. Handicapped. 
Nondiscrimination. Physically 
handicapped. 

Lins M. Thomas. 

Administrator, 

For the reasons set forth in the 
preamble. 40 CFR Part 12 of the Code of 
Federal Regulations is proposed to be 
amended as follows: 

Part 12 is added to read as follows: 

PART 12—NONDISCRIMINATION ON 
THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES 
CONDUCTED BY THE 
ENVIRONMENTAL PROTECTION 
AGENCY 

Sec 

12.101 Purpose. 

12.102 Application. 

12.103 Definitions. 

12.HM-12.108 (Reserved) 

12110 Self-evaluation. 

12.111 Notice. 

12.112-12.129 (Reserved) 

12.130 General prohibitions against 
discrimination. 

12.131-12.139 | Reserved | 

12.140 Employment. • 

12.t41-12.14a (Reserved) 
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Src 

12 MM Program accessibility: Discrimination 
prohibited. 

12 150 Program accessibility: Existing 
facilities. 

12151 Program accessibility: New 
construction and alterations. 

12152-12.159 (Reserved) 

11100 Communications. 

12101-12.169 |Reservcd| 

11.170 Compliance procedures. 

12 171-12-999 (Reserved) 

\ ilhonty: 29 VS .C 794 

1 12.101 Purpose. 

The purpose of this part is to 
effectuate section 119 of the 
Rehabilitation. Comprehensive Sendees, 
and Developmental Disabilities 
Amendments of 197a which amended 
section 504 of the Rehabilitation Act of 
1973 to prohibit discrimination on the 
basis of handicap in programs or 
activities conducted by Executive 
abodes or the United States Postal 
Service. 

112.102 Application. 

This part applies to all programs or 
nativities conducted by the agency. 

{ 12.103 Definitions. 

For purposes of this part, the term— 
Agency" means Environmental 
Probation Agency. 

' Assistant Attorney General" means 
tiv Assistant Atlomey General. Civil 
Rights Division. United States 
Department of Justice. 

"Auxiliary aids" means services or 
devices that enable persona with 
impaired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in. and enjoy the benefits of. 
programs or activities conducted by the 
agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers. 11 rail led materials, 
audio recordings, and other similar 
lervices and devices. Auxiliary aids 
useful for persons with impaired hearing 
include telephone handset amplifiers, 
telephones compatible with hearing 
aids telecommunication devices for 
deaf persons (TDD’s) interpreters, 
notnt-ikcrs. written materials, and other 
similar services and devices. 

Complete complaint" means a 
"ntten statement that contains the 
n plainanfs name and address and 
describes the agency's actions in 
sufficient detail to inform the agency of 
<he nature and date of the alleged 
violation of section 504. It shall be 
5 ignnd by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf of 
1 hisses or third parties shall describe or 


identify (by name, if possible) the 
alleged victims of discrimination. 

"Facility" means ail or any portion of 
buildings, structures, equipment, mads, 
walks, parking lots, rolling stock or 
other conveyances, or other real or 
personal property. 

"Handicapped person" means any 
person who has a physical or mentul 
impairment that substantially limits one 
ir more major life activities, has a. 
record of such an impairment, or is 
regarded as having such an impairment. 

As used in this definition, the phrase: 

(1) "Physical or mental impairment" 
includes— 

(1) Any physiological disorder or 

condition, cosmetic disfigurement, or 
anatomical loss affecting one or more of 
the following body systems: 
Neurological; musculoskeletal; special 
sense organs; respiratory, including 
speech organs; cardiovascular; 
reproductive; digestive; genitourinary; 
hemic and lymphatic; skin; and 
endocrine; or 

(ii) Any mental or psychological 
disorder, such as mental retardation, 
organic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term "physical or 
mental impairment" includes, but is not 
limited to. such diseases and conditions 
as orthopedic, visual, speech, and 
hearing impairments, cerebral palsy, 
epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, 
diabetes, mental retardation, emotional 
illness, and drug addiction and 
alcoholism. 

(2) "Major life activities" include 
functions such as caring for one’s self, 
performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning, and working. 

(3) "Has a record of such an 
impairment" means has a history of. or 
has been misciassifted as having, a 
mental or physical impairment that 
substantially limits one or more major 
life activities. 

(4) "Is regarded as having an 
impairment" means— 

(i) Has a physical or mental 
impairment that does not substantially 
limit major life activities but is treated 
by the agency as constituting such a 
limitation; 

(ii) Has a physical or mental 
impairment that substantially limits 
major life activities only as a result of 
the attitudes of others toward such 
impairment: or 

(iff} Has none of the impairments 
defined in subparagraph (1) of this 
definition but is treated by the agency 
as having such an impairment. 

"Qualified handicapped person" 
means— 


(1) With rasped to any agency 
program or activity under which a 
person is required to perform services or 
to achieve a level of accomplishment, a 
handicapped person who meets the 
essential eligibility requirements and 
who can achieve the purpose of the 
program or activity without 
modifications in the program or activity 
that would result in a fundamental 
alteration in its nature; and 

(2) With respect to any other program 
or activity, a handicapped person who 
meets the essential eligibility 
requirements for participation in. or 
receipt of benefits from, that program or 
activity. 

"Section 504" means section 504 of the 
Rehabilitation Act of 1973 (Pub. L 93- 
112. 87 Stdt. 394 (29 U.S.C. 794)). as 
amended by the Rehabilitation Act 
Amendments of 1974 IPub. L 95-516, 88 
Stat. 1617). and the Rehabilitation. 
Comprehensive Services, and 
Developmental Disabilities 
Amendments of 1978 (Pub. L 95-602.92 
Stat. 2955). As used in this part section 
504 applies only to programs or 
activities conducted by Executive 
agencies and not to federally assisted 
programs. 

"Substantial impairment" means a 
significant loss of the integrity of 
finished materials, design quality, or 
special character resulting from a 
permanent alteration. 

12.104-12.109 (Reserved] 

$17-110 Sett-evaluation. 

(a) The agency shall, within 60 days of 
the effective date of this part, begin a 
nationwide evaluation, with the 
assistance of interested persons, 
including handicapped persons or 
organizations representing handicapped 
persons, of its current policies and 
practices, and the effects thereof, that 
do not or may not meet the requirements 
of this part 

(b) The evaluation will be concluded 
within one year of the effective date of 
this part with a written report submitted 
to the Administrator that states the 
findings of the self-evaluation, any 
remedial action taken, and 
recommendations, if any. for further 
remedial action. 

(c) The Administrator will, within 60 
days of the receipt of the report of the 
evaluation and recommendations, direct 
that certain remedial actions be taken 
as be/she deems appropriate. 

(d) The agency shall, for at least three 
years following completion of the 
evaluation required under paragraph (b) 
of this section, maintain on file and 
make available for public inspection: 
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(1) A list of the interested persons 
nonsuited; 

(2) A description of the areas 
examined and any problems identified; 
and 

(3) A description of any modifications 
made. 

$12,111 Notice. 

The agency shall make available to 
employees, applicants, participants, 
beneficiaries, and other interested 
persons such information regarding the 
provisions of this part and its 
applicability to the program or activities 
conducted by the agency, and make 
such information available to them in 
such manner as the agency head finds 
necessary to apprise such persons of the 
protections against discrimination 
assured them by section 504 and this 
regulation. 

$$ 12.112-12.129 [Reserved] 

$ 12.130 General prohibitions against 
discrimination. 

(a) No qualified handicapped person 
shall, on the basis of handicap, be 
excluded from participation in. be 
denied the benefits of. or otherwise be 
subjected to discrimination under any 
program or activity conducted by the 
agency. 

(b) (1) The agency, in providing any 
aid. benefit, or service, may not. directly 
or through contractual, licensing, or 
other arrangements, on the basis of 
handicap— 

(i) Deny a qualified handicapped 
person the opportunity to participate in 
nr benefit from the aid, benefit, or 
service; 

(ii) Afford a qualified handicapped 
person an opportunity to participate in 
or benefit from the aid. benefit, or 

serv ice that is not equal to that afforded 
others; 

(iii) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective in affording equal 
opportunity to obtain the same result, to 
gain the same benefit, or to reach the 
same level of achievement as that 
provided to others; 

(tv) Provide different or separate aid. 
benefits, or services to handicapped 
persons or to any class of handicapped 
persons than is provided to others 
unless such action is necessary to 
provide qualified handicapped persons 
w ith aid. benefits, or services that are os 
effective as those provided to others; 

(v) Deny a qualified handicapped 
person the opportunity to participate as 
a member of planning or advisory 
boards: or 

(vi) Otherwise limit a qualified 
handicapped person in the enjoyment of 
any right, privilege, advantage, or 


opportunity enjoyed by others receiving 
the aid, benefit, or service. 

(2) The agency may not deny a 
qualified handicapped person the 
opportunity to participate in programs or 
activities that are not separate or 
different, despite the existence of 
permissibly separate or different 
programs or activities. 

(3) The agency may not. directly or 
through contractual or other 
arrangements, utilize criteria or methods 
of administration the purpose or effect 
of which would— 

(i) Subject qualified handicapped 
persons to discrimination on the basis of 
handicap: or 

(ii) Defeat or substantially impair 
accomplishment of the objectives of a 
program or activity with respect to 
handicapped persons. 

(4) The agency may not. in 
determining the site or location of a 
facility, make selections the purpose or 
effect of which would— 

(i) Exclude handicapped persons from, 
deny them the benefits of. or otherwise 
subject them to discrimination under 
any program or activity conducted by 
the agency; or 

(ii) Defeat or substantially impair the 
accomplishment of the objectives of a 
program or activity with respect to 
handicapped persons. 

(5) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified 
handicapped persons to discrimination 
on the basis of handicap. 

(6) The agency may not administer a 
licensing or certification program in a 
manner that subjects qualified 
handicapped persons to discrimination 
on the basis of handicap, nor may the 
agency establish requirements for the 
programs or activities of licensees or 
certified entities that subject qualified 
handicapped persons to discrimination 
on the basis of handicap. However, the 
programs or activities of entities that are 
licensed or certified by the agency arc 
not, themselves, covered by this part. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Executive 
order to handicapped persons or the 
exclusion of a specific class of 
handicapped persons from a program 
limited by Federal statute or Executive 
order to a different class of handicapped 
persons is not prohibited by this part. 

(d) The agency shall administer 
programs and activities in the most 
integrated setting appropriate to the 
needs of qualified handicapped persons. 


${12,131-12.139 [Reserved] 

§ 12.140 Employment 

No qualified handicapped person 
shall, on the basis of handicap, be 
subjected to discrimination in 
employment under any program or 
activity conducted by the agency. The 
definitions, requirements, and 
procedures of section 501 of the 
Rehabilitation Act of 1973 (29 U.S.C. 
791). as established in 29 CFR Part 1613. 
shall apply to employment in federally 
conducted programs or activities. 

$$12,141-12.148 (Reserved] 

$12,149 Program accessibility: 
Discrimination prohibited. 

Except as otherwise provided in 
$$ 12.150 and 12.151. no qualified 
handicapped person shall, because the 
agency's facilities are inaccessible to or 
unusable by handicapped persons, be 
denied the benefits of. be excluded from 
participation in, or otherwise be 
subjected to discrimination under any 
program or activity conducted by the 
agency. 

$ 12.150 Program accessibility: Existing 
facilities. 

(a) General. The agency shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 
usable by handicapped persons. This 
paragraph does not— 

(1) Necessarily require the agency to 
make each of its existing facilities 
accessible tb and usable by 
handicapped persons: 

(2) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in the 
nature of a program or activity or in . 
undue financial and administrative 
burdens. In those circumstances when* 
agency personnel believe that the 
proposed action would fundamentally 
alter the program or activity or would 
result in undue financial and 
administrative burdens, the agency has 
the burden of proving that compliance 
with $ 12.150(a) would result in such 
alterations or burdens. The decision that 
compliance would result in such 
alteration or burdens must be made by 
the agency head after considering all 
agency resources available for use in the 
funding and operation of the conducted 
program or activity, and must be 
accompanied by a written statement of 
the reasons for reaching that conclusion 
If an action would result in such an 
alteration or such burdens, the agency 
shall take any other action that would 
not result in such an alteration or such 
burdens but woulo nevertheless ensure 
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that handicapped persons receive the 
benefits and services of the program or 
activity. 

(b) Methods —(1) General . The agency 
may comply with the requirements of 
this section through such means as 
redesign of equipment, reassignment of 
services to accessible buildings, 
assignment of aids to beneficiaries, 
home visits, delivery of services at 
alternate accessible sites, alteration of 
existing facilities and construction of 
new facilities, use of accessible rolling 
stock, or any other methods that result 
in making its programs or activities 
readily accessible to and usable by 
handicapped persons. The agency is not 
required to make structural changes in 
existing facilities where other methods 
are effective in achieving compliance 
with this section. The agency, in making 
alterations to existing buildings, shall 
meet accessibility requirements to the 
extent compelled by the Architectural 
barriers Act of 1968, os amended (42 
U.S.C. 4151-4157), and any regulations 
implementing it. in choosing among 
available methods for meeting the 
requirements of this section, the agency 
shall give priority to those methods that 
offer programs and activities to qualified 
handicapped persons in the most 
integrated setting appropriate. 

(c) Time period for compliance. The 
agency shall comply with the obligations 
established under this section within 
sixty days of the effective date of this 
part except that where structural 
changes in facilities arc undertaken, 
such changes shall be made within three 
years of the effective date of this part, 
but in any event as expeditiously as 
possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program 
accessibility, the agency shall develop, 
within six months of the effective date 
of this part, a transition plan setting 
forth the steps necessary to complete 
such changes. The plan shall be 
developed with the assistance of 
interested persons, including 
handicapped persons or organizations 
representing handicapped persons. A 
copy of the transition plan shall be 
made available for public inspection. 

The plan shall, at a minimum— 

(1) Identify physical obstacles in the 
agency's facilities that limit the 
accessibility of its programs or activities 
to handicapped persons: 

(2) Describe in detail the methods that 
will be used to make the facilities 
accessible: 

(3) Specify the schedule for taking the 
st»‘pa necessary to achieve compliance 
with this section and, if the time period 
of the transition plan is longer than one 


year, identify steps that will be taken 
during each year of the transition 
period: 

(4) Indicate the official responsible for 
implementation of the plan: and 

(5) Identify the persons or groups with 
whose assistance the plan was 
prepared. 

§ 12.151 Program accessibility: New 
construction and atttfatkma. 

Each building or part of a building 
that is constructed or altered by. on 
behalf of, or for the use of the agency 
shall be designed, constructed, or 
altered so as to be readily accessible to 
and usable by handicapped persons. 

The definitions, requirements, and 
standards of the Architectural Barriers 
Act (42 U.S.C. 4151-4157). as established 
in 41 CFR 101-19.600 to 19.607 (1982). 
apply to buildings covered by this 
section. 

12.152-12.159 [Reserved] 

{ 12.160 Communications. 

(a) The agency shall take appropriate 
steps to ensure effective communication 
with applicants, participants, personnel 
of other Federal entities, and members 
of the public. 

(1) The agency shall furnish 
appropriate auxiliary aids where 
necessary to afford a handicapped 
person an equal opportunity to 
participate in, and enjoy the benefits of. 
a program or activity conducted by the 
agency. 

(1) In determining what type of 
auxiliary aid is necessary, the agency 
shall give primary consideration to the 
requests of the handicapped person. 

(ii) The agency need not provide 
individually prescribed devices, readers 
for personal use or study, or other 
deuces of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries by 
telephone, telecommunication devices 
for deaf persons (TDD’s) or equally 
effective telecommunication systems 
shall be used. 

(b) The agency shall ensure that 
interested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, 
activities, and facilities. 

(c) The agency shall provide signs ut a 
primary entrance to each of its 
inaccessible facilities, directing users to 
a location at which they can obtain 
information about accessible facilities. 
The international symbol for 
accessibility shall be used at each 
primary entrance of an accessible 
facility. 


(d) The agency shall take appropriate 
steps to provide handicapped persons 
with information regarding their section 
504 rights under the agency*9 programs 
or activities. 

(e) This section does not require the 
agency to take any action that it can 
demonstrate would result in a 
fundamental alteration in the nature of a 
program or activity or in undue financial 
and administrative burdens. In those 
circumstances where agency personnel 
believe that the proposed action would 
fundamentally alter the program or 
activity or would result in undue 
financial and administrative burdens, 
the agency has the burden of proving 
that compliance with $ 12.160 would 
result in such alteration or burdens. The 
decision that compliance would result in 
such alteration or burdens must be 
made by the agency head after 
considering all agency resources 
available for use in the funding and 
operation of the conducted program or 
activity, and must be accompanied by a 
written statement of the reasons for 
reaching that conclusion. If an action * 
required to comply with this section 
would result in such an alteration or 
such burdens, the agency shall take any 
other action that would not result in 
such an alteration or such burdens but 
would nevertheless ensure that, to the 
maximum extent possible. handicapped 
persons receive the benefits and 
services of the program or activity. 

95 12.161-12.169 (Reserved] 

{12.170 Compliance procedures. 

(u) Except as provided in paragraph 

(b) of this section, this section applies to 
all allegations of discrimination on the 
basis of handicap in programs or 
activities conducted by the agency. 

(b) The agency shall process 
complaints alleging violations of section 
504 with respect to employment 
according to the procedures established 
in 29 CFR Part 1613 pursuant to section 
501 of the Rehabilitation Act of 1973 (29 
U.S.C. 791). 

(c) Responsibility for implementation 
and operation of this section shall be 
vested in the Director of the Office of 
Civil Rights. EPA or his/her designate. 

(d) The agency shall accept and 
investigate all complete complaints for 
which it has jurisdiction. The 
complainant may file a complete 
complaint at any EPA office. All 
complete complaints must be filed 
within 160 days of the alleged act of 
discrimination. The agency may extend 
this time period for good cause. 

(e) If the agency receives a complaint 
over which it does not have jurisdiction. 
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il shall promptly notify the complainant 
and shall make reasonable efforts to 
refer the complaint to the appropriate 
government entity. 

(f) The agency shall notify the 
Architectural and Transportation 
Barriers Compliance Board upon receipt 
of any complaint alleging that a building 
or facility that is subject to the 
Architectural Barriers Act of 1908. as 
amended (42 U.S.C. 4151-4157), or 
section 502 of the Rehabilitation Act of 
1973. as amended (29 U.S.C. 792). is not 
readily accessible to and usable by 
handicapped persons. 

(gj Within 180 days of the receipt of a 
complete complaint for which it has 
jurisdiction, the agency shall notify the 
complainant of the results of the 
investigation in % letter containing— 

(1) Findings of fact and conclusions of 
law; 


(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 

(h) Timely appeals shall be accepted 
and processed by the Judicial Officer. 
Environmental Protection Agency. 

(i) Appeals of the findings of fact and 
conclusions of law or remedies must be 
filed by the complainant within 30 days 
of receipt from the agency of the letter 
required by S 12.170(g). The Judicial 
Officer may extend this time for good 
cause. 

(1) Any statement or brief in support 
of the appeal should be submitted to the 
Judicial Officer and the agency within 30 
calendar days of filing the appeal. 

(2) Any agency response should be 
submilted to the Judicial Office and 
complainant within 30 days of receipt of 
the complainant*s statement or brief 
These times may be extended by the 
Judicial Officer. 


(j) The Judicial Officer shall notify the 
complainant of the results of the appeal 
within 30 days of the receipt of the 
complainant*s written statement or brief, 
if any. and the agency*s response, if any. 
If the complainant files no statement or 
brief, the Judicial Officer shall notify the 
complainant of the results of the appeal 
within 30 days of the close of the time 
for filing such statement or brief. 

(k) The time limits cited in (g) and (j) 
above may be extended with the 
permission of the Assistant Attorney 
General. 

(l) The agency may delegate its 
authority for conducting complaint 
investigations to other Federal agenae* 
except that the authority for making the 
final determination may not be 
delegated. 

a 12.171-12.99f [Reserved) 

|FR Doc. 85-10911 Filed 5-3-85; &45 um| 
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DEPARTMENT OF EDUCATION 

Office of Bilingual Education and 
Minority Languages Affairs 

34 CFR Parts 76 and 581 

Emergency Immigrant Education 
Program 

agency: Department of Education. 
action: Notice of proposed rulemaking. 

summary: The Secretary proposes to 
issue regulations to govern grants made 
under the Emergency Immigrant 
Education Program. This program 
provides financial assistance to State 
and local educational agencies for 
supplementary educational services and 
costs for immigrant children enrolled in 
elementary and secondary public and 
nonpublic schools. 

date: Comments must be received on or 
before June 6,1985. 
address: All comments should be 
addressed to Director. Office of 
Bilingual Education and Minority 
Languages Affairs, U.S, Department of 
Education. 400 Maryland Avenue. SW. 
(Room 421. Reporters Building). 
Washington. D.C. 20202. 

A copy of any comments that concern 
information collection requirements 
should also be sent to the Office of 
Management and Budget at the address 
listed in the Paperwork Reduction Act 
section of this preamble. 

FOR FURTHER INFORMATION CONTACT. 

Mr. (onathan Chang. Office of Bilinguul 
Education and Minority Languages 
Affairs. U.S. Department of Education 
and Minority Affairs. U.S. Department of 
Education. 400 Maryland Avenue, SW. 
(Room 421. Reporters Building). 
Washington. D.C. 20202. Telephone (202) 
732-1842. 

SUPPLEMENTARY INFORMATION: The 

Emergency Immigrant Education 
Program is authorized under the 
Emergency Immigrant Education Act of 
1984. Title VI of the Education 
Amendments of 1984, Pub. L 98-511. 20 
U.S.C. 4101-4108. 

These proposed regulations establish 
a State-administered grant program 
authorizing grants to State educational 
agencies (SEAs) for such supplementary 
educational services as English language 
Instruction, special materials and 
supplies and such other bilingual 
educational services as English as a 
Second Language (ESL), immersion 
programs, the use of the native tongue 
for instruction, as well os for the costs 
associated with providing such services 
for immigrant children. State 
educational agencies then make 


subgrants to local educational agencies 
(LEAs) that meet the eligibility 
requirement for numbers of immigrant 
children enrolled. To establish 
administrative procedures for this 
program that are consistent with 
procedures used for the Department*® 
other State-administered grant 
programs, 34 CFR 78.102(x) of the 
Education Department General 
Administrative Regulations (EDGAR) is 
redesignated as 34 CFR 76.102(z) and a 
new provision is added at 34 CFR 
76.1Q2(y). This new provision adds the 
application submitted by a State under 
the Emergency Immigrant Education 
Program to the EDGAR definition of 
“State plan.” As a result of this 
amendment all the administrative 
procedures set out in the EDGAR which 
govern State plans apply to the 
Emergency Immigrant Education 
Program. 

To simplify the application process, 
the Secretary proposes that SEAs not be 
required to resubmit any assurances 
previously submitted to meet the 
General Education Provisions Act 
requirements governing programs under 
which Federal funds are made available 
to LEAs through or under the 
supervision of SEAs. The Secretary also 
proposes to separate requirements 
governing the SEAs submission of 
assurances and the submission of counts 
of immigrant children. Once an SEA has 
submitted the required assurances, 
resubmission of assurances would be 
necessary. The previously submitted 
assurances would govern all the awards 
made under the program. To make 
awards in a given fiscal year, the 
Secretary would request an SEA to 
submit a count taken at any time during 
that current school year, that provides 
information on the enrollment of 
immigrant children. 

The proposed regulations in 
$ 581.4(b)(1) repeat the definition of 
“immigrant children" contained in 
section 602(1) of the Act and add the 
clarification that the term “immigrant" 
only includes persons who are 
“immigrants" under the Immigration and 
Nationality Act. as amended. 8 U.S.C. 
1101(15). If the term “immigrant" were 
not interpreted in accordance with the 
Immigration and Nationality Act. 
persons could be counted and served 
contrary to the purpose of the program 
and Congressional intent, including 
United States citizens children who 
were born abroad, e.g., while their 
parents were traveling abroad or serving 
with the armed forces overseas: and the 
children of persons temporarily residing 
in the United States, e.g.. children of 
foreign diplomats. Thus the term 
“immigrant children** will include only 


the children, who are not United States 
citizens, of lawful permanent resident 
aliens, refugees, nsylees. parolees, 
persons of other immigrant status, and 
immigrant residents in the United States 
without proper documentation. 

The term will exclude children of 
foreign diplomats. United States 
citizens' children who were bom 
abroad, and children of foreign residents 
temporarily in the United States for 
business or pleasure. This is not an 
exhaustive list of exclusions and only 
provides examples of the children who 
ore not eligible for assistance under this 
program. For additional categories of 
ineligible children, please review the 
definition of “immigrant" under the 
Immigration and Nationality Act. A 
copy of the definition will be included in 
the program information package for 
this program. 

In determining children who meet the 
definition of “immigrant children" in 
$ 561.4(b)(1). a State must use the 
definition of “State" in 34 CFR 77.1(c) of 
EDGAR. EDGAR defines “State" as it is 
defined under Section 198(a) of the 
Elementary and Secondary Education 
Act of 1965 to mean “any of the 50 
States, the Commonwealth of Puerto 
Rico, the District of Columbia. Guam. 
American Samoa, the Virgin Islands, the 
Northern Mariana Islands, or the Trust 
Territory of the Pacific Islands." The 
proposed regulations in $581 4(a) 
incorporate by reference the definition 
of "State" contained in EDGAR. 

Under 34 CFR 76.730-76.734 (made 
applicable by the proposed regulations 
in $ 581.3(a)). a State and a subgrantee 
must keep records related to grant funds 
and compliance with program 
requirements. To ensure that eligible 
children are identified for program 
assistance, the proposed regulations 
contain provisions regarding 
determination of children who are 
eligible to be counted under the 
Emergency Immigrant Education 
Program that are similar to provisions in 
34 CFR 204.30 of the regulations 
governing the count of eligible children 
under the Financial Assistance to State 
Educational Agencies to Meet Special 
Educational Needs of Migratory 
Children Program. The proposed 
regulations in ( 581.51 require SEAs 
counting immigrant children for 
assistance under this program to 
determine that the children meet the 
definition of “immigrant children** in 
S 581.4(b)(1) of the proposed regulations 
and to make a record of the basis on 
which the children** eligibility was 
determined. The proposed regulations 
provide that, in determining eligibility, 
SEAs may rely on credible information 
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from any source, including information 
contained in previous school records 
and informal ion provided by the child or 
child’s guardian. The proposed 
relations do not requite an SEA to 
obtain documentary proof of either the 
child's eligibility or civil status from the 
I child or the child's parent or guardian. 

■ To receive information necessary to 
I carrv cut the provisions in section 

fl06(b)(3) of the Act, 20 U S.C, 4in&(bH3). 
the Secretary proposes that, in 
submitting its count of immigrant 
children, the SEA must also report the 
number of children eligible under any 
legal authority, for which funds have 
been made available for the same fiscal 
year, that has the same purpose as this 
program. Funds for the same purpose as 
this program include, but may not be 
limited to, funds made available under 
section 412(d) of the Refugee Act of 
1980. as amended (8 U.S.C. 1522) and 
funds made available under the Refugee 
Education Assistance Act of 1980. as 
amended (8 U.S.C. 1522 (note)). The 
Secretary proposes to identify in the 
application notice announcing the 
Availability of funds for a given fiscal 
year any additional legal authorities and 
funding that may be established by 
Congress and that have the same 
purpose as the Emergency Immigrant 
I Education Program. 

■ The proposed regulations in 5 581,20 
I implement the provisions in sections 

606(b) and 603(b) of the Act. 20 U.S.C. 
itOSjb), 4102(b) and explain how the 
Se-n^tary determines the amount of an 
ward to a State. The proposed 
vguh'tions in 5 581.40 explain how a 
State determines the amount for 
subgrantg to eligible I JCAs that report 
immigrant children. Section 581.40 also 
mplcmcnts section 604 of the Act. 20 
I U.S.C. 4103, which authorizes 
administrative costs for a State, not to 
exceed 1.5 percent of the State award. 

No allowances for indirect costs other 
! tan those included in the maximum 1.5 
j allowance under J 581.40(a) may be 
I charged to the State grant. 

| Executive Order 12291 

I These proposed regulations have been 
I reviewed in accordance with Executive 
j Order 12291. They ore not classified as 
wajoi because they do not meet the 
I '*itcria for major regulations established 
I a the Order. 

j Regulatory Flexibility Act Certification 

Ihe Secretary certifies that these 
I proposed regulations will not have a 
significant economic impact on a 
tubstantial number of small entities. To 
'b? extent that these regulations affect 
States and SEAs. they will not have an 
on small entities, since States 


and SEAs are not defined as small 
entities under the Act. 

LEAs may apply for subgrants under 
this program. However, these 
regulations will not have a significant 
economic impact on the small LEAs 
affected because they impose minimal 
application and compliance 
requirements. Limitations on the 
eligibility of LEAs to participate in the 
program and provisions for the 
participation of immigrant children in 
elementary and secondary nonpublic 
schools are established in section 608(b) 
of the Act, 20 U.S.C. 4105(b). 

Paperwork Reduction Act of 1980 

Sections 581.10, 581.11. and 
581.51(a)(2) contain information 
collection requirements. As required by 
section 3504(h) of the Paperwork 
Reduction Act of 1980. the Department 
of Education will submit a copy of these 
proposed regulations to the Office of 
Management and Budget (OMB) for its 
review. Organizations and individuals 
desiring to submit comments on the 
Information collection requirements 
should direct them to the Office of 
Information and Regulatory Affairs, 
OMB, Room 3208, New Executive Office 
Building, 17th Street and Pennsylvania 
Avenue, NW., Washington, D C. 20503: 
Attention: )oseph F. Lackey, fr. 

Intergovernmental Review 

This program is subject to the 
requirements of Executive Order 12372 
and the regulations in 34 CKR Part 79. 
The objective of the Executive Order is 
to foster an intergovernmental 
partnership and a strengthened 
federalism by relying on State and local 
processes for State and local 
government coordination and review of 
proposed Federal financial assistance. 

In accordance with the Order, this 
document is intended to provided early 
notification of tho Department's specific 
plans and actions for this program. 

Invitation To Comment 

Interested persons are invited to 
submit comments and recommendations 
regarding these proposed regulations. 

All comments submitted in response 
to these proposed regulations will be 
available for public inspection, during 
and after the comment period, in the 
Office of Bilingual Education and 
Minority Languages Affairs. Room 421, 
Reporters Building, 300 7th Street. SW„ 
Washington. D.C., between the hours of 
8:30 a m. and 4:00 p.m.. Monday through 
Friday of each week except Federal 
holidays. 

To assist the Department in complying 
with Ihe specific requirements of 
Executive Order 12291 and the 


Paperwork Reduction Act of 1980 and 
their overall requirement of reducing 
regulatory burden, public comment is 
invited on whether there may be further 
opportunities to reduce any regulatory 
burdens found in these proposed 
regulations. 

List of Subjects in 34 CFR Part .581 

Education. Elementary and secondary 
education. Grants programs—education. 
Immigrants, Reports and recordkeeping 
requirements. 

Citation of Legal Authority 

A citation of statutory or other legal 
authority is placed in parentheses on the 
line following each substantive 
provision of these proposed regulations. 

(Cutslog of Federal Domestic Assistance 
number 84.182, Emergency Immigrant 
Education Program) 

Dated; May 2. 1985. 

William |. Bennett 
Secretary of Education. 

The Secretary proposes to amend 
Title 34 of the Code of Federal 
Regulations as follows: 

PART 76—STATE-ADMINISTERED 
PROGRAMS 

1. The authority citation for 34 CFR 
Part 76 would continue to read: 

Authority: Section 408(a)(1) of Pub. L. 90- 
247, 88 Stul. 559. 500. as amended (20 U.S.C 
1221 p-3(u)[ 1)). unless otherwise noted, 

$ 76.1 [Amended] 

2. In the table following 5 76.1, Section 
A. Elementary and Secondary Education 
Programs is amended by adding the 
following language at the end of Section 
A: 

Emergency Immigrant Education 
Program; Title VI of Pub. L 98-511 (20 
U.S.C. 4101-4108); Part 581; 84.162. 

3. Section 76.102 is amended by 
redesignating paragraph (x) as 
paragraph (x) and adding a new 
paragraph (y) to read as follows: 

} 76.10? Definition of “State plan" for Part 
76. 

• i # • • 

(y) Emergency Immigrant Education . 
The application under the Emergency 
Immigrant Education Program. 

• • • • • 

476.125 [Amended] 

4. In the table following § 76.125, 

0‘ther Elementary and Secondary 
Programs is amended by adding the 
following language at the end: 

84.162 Emergency Immigrant , 
Education Program: Title VI of Pub. L 
98-511 (20 U.S.C. 4101-4108); 581. 

4. A new Part 561 is added to read as 
follows: 








19148 


Federal Register / Vol. 50. No. 87 / Monday. May 0. 1985 / Proposed Rules 


PART 581—EMERGENCY IMMIGRANT 
EDUCATION PROGRAM 

Subpart A—General 

Sec 

581.1 What is the Emergency Immigrant 
Education Program? 

581.2 , Who is eligible to apply for a grant 
under the Emergency Immigrant 
Education Program? 

581.3 What regulations apply to the 
Emergency Immigrant Education 
Program? 

561.4 What definitions apply to the 
Emergency Immigrant Education 
Program? 

Subpart B—How Does a State Apply for a 
Grant? 

581.10 What assurances must a State submit 
to receive a grant? 

581.11 What counts must an SKA provide? 

Subpart C—How Does the Secretary Make 
a Grant to a State? 

581.20 How does the Secretary determine 
the amount of award to a State? 

Subpart D—{Reserved I 

Subpart E—How Does a State Make a 
Subgrant to an Applicant? 

581.40 How does a State determine the 
amount of a subgrant to an LEA? 

Subpart F—What Conditions Must Be Met 
by the State and Its Subgrantees? 

581.50 How may funds be used under this 
program? 

581.51 How is the eligibility of an immigrant 
child determined? 

581.52 What requirements pertain to the 
participation of immigrant children in 
elementary and secondary nonpublic 
schools? 

581.53 When docs the Secretary implement 
a bypass? 

581.54 What notice does the Secretary give? 

581.55 What bypass procedures does the 
Secretary follow? 

581.56 What are the functions of a hearing 
officer? 

581.57 What are the hearing procedures? 

581.58 What are the post-hearing 
procedures? 

Subpart G—What Compliance Procedures 
Are Used by the Department of Education? 

581.60 Under what conditions does the 
Secretary withhold funds? 

Authority: Emergency Immigrant Education 
Act of 1984, Title V! of Pub. L 98-511, 20 
U.S.C 4101-4108, unless otherwise noted. 

Subpart A—General 

§ 531.1 What is the Emergency Immigrant 
Education Program? 

This program provides financial 
assistance to State educational agencies 
(SEAs) for supplementary educational 
services and costs for immigrant 
children enrolled in elementary and 
secondary public schools under the 


jurisdiction of local education agencies 
(LEAs) in the States and in elementary 
and secondary nonpublic schools within 
the districts served by LEAs in the 
States. 

(20 US.C. 4108) 

$ 561.2 Who Is eligible to apply for a grant 
under the Emergency Immigrant Education 
Program? 

An SEA may apply for a grant if it has 
one or more LEAs in which the sum of 
the humber of immigrant children who 
are enrolled, during the fiscal year in 
which funds are made available under 
this program, in elementary and 
secondary public schools under 
jurisdiction of the LEA and in 
elementary or secondary nonpublic 
schools within the district served by the 
LEA, is equal to at least- 
fa) Five hundred (500); or 

(b) Three percent of the total number 
of students enrolled during that same 
fiscal year in public schools under the 
jurisdiction of the LEA and nonpublic 
schools within the district served by the 
LEA. 

(20 U.S.C. 4105) 

§581.3 What regulations apply to the 
Emergency Immigrant Education Program? 

The following regulations apply to the 
Emergency Immigrant Education 
Program: 

(a) The Education Department 
General Administrative Regulations 
(EDGAR) in 34 CFR Part 74 
(Administration of Grants), 34 CFR Part 
76 (State-Administered Programs). 34 
CFR Part 77 (Definitions that apply to 
Department Regulations). 34 CFR Part 78 
(Education Appeal Board), and 34 CFR 
Part 79 (Intergovernmental Review of 
Department of Education Programs and 
Activities). 

(b) The regulations in this Part 581. 

(20 U.S.C. 4101-4108) 

§551.4 What definitions sppty to the 
Emergency Immigrant Education Program? 

(a) Definitions in EDGAR. The 
following terms used in this part are 
defined in 34 CFH 77.1: 

Applicant 

Application 

Award 

EDGAR 

Elementary school 
Equipment 
Fiscal year 
Grant 

Local educational agency 

Nonpubtic 

Project 

Public 

Secondary school 

Secretary 

State 

State educational agency 


Subgrant 

Supplies 

(b) Program definitions. The follow mg 
definitions apply to this part: 

(1) “Elementary or secondary 
nonpublic schools” means schools 
which comply with the applicable 
compulsory attendance laws of the State 
and which are exempt from taxation 
under Section 501(c)(3) of the Internal 
Revenue Code of 1954. 

(2) (i) “Immigrant children” means 
children who were not bom in any State 
and who have been attending schools in 
any one or more States for less than 
three complete academic years. 

(ii) For purposes of awards under this 
program, the term “immigrant” includes 
only persons who are “immigrants” 
under the Immigration and Nationality 
Act. as amended (8 U.S.C. 1101(15)). 

(20 U.S.C4101) 

Subpart B— How Does a State Apply 
for a Grant? 

§ 581.10 What assurances must a State 
submit to receive a grant? 

An SEA must submit to the Secretary 
the following assurances: 

(a) An assurance that the educational 
programs, services, and activities for 
which payments under this program are 
made shall be administered by or under 
the supervision of the SEA. 

(b) An assurance that payments under 
this program shall be used for 
supplementary educational services and 
costs for immigrant children. 

(c) An assurance that payments made 
to an SEA under this program shall be 
distributed among LEAs within the State 
on the basis of the number of immigrant 
children counted in those LEAs. after 
adjusting each LEA’s payment to reflect 
any reductions made to the SEA's 
award under § 581.20 (b) and (c), based 
on the level of appropriations for the 
fiscal year and the funds provided for 
immigrant children under programs with 
the same purpose. 

(d) An assurance that the SEA shall 
not finally disapprove, in whole or in 
part any application for funds received 
under this program without first 
affording the LEA reasonable notice and 
opportunity for a hearing. 

(e) An assurance that the SEA shall 
submit those reports required by the 
Secretary under this program. 

(f) The following assurances 
pertaining to the provisions of services 
to immigrant children enrolled in 
elementary and secondary nonpublic 
schools: 

(1) An assurance that to the extent 
consistent with the number of immigrant 
children enrolled in the elementary or 
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jecondary nonpublic schools within the 
district served by an LEA. the LEA. after 
consultation with appropriate officials 
of the schools, shall provide for the 
benefit of those children, secular, 
neutral, and nonideological services, 
materials, and equipment necessary for 
their education. 

(2) An assurance that a public agency 
shall administer and maintain control of 
fund i provided under this program and 
shall administer and maintain title to 
my materials, equipment, and property 
repaired, remodeled, or constructed with 
program funds. 

(3) An assurance that— 

(i) Services under this program shall 
be provided by employees of a public 
agency or through contracts by a public 
agency with a person, association, 
agency, or corporation who or which, in 
the provision of these services, is 
Independent of nonpublic elementary or 
tecondary schools and religious 
organizations: and 

(ii) Any employment or contract as 
described in paragraph (f)(3)(i) of this 
lection, be under the supervision of the 
public agency and that funds provided 
under employment or contract not be 
commingled with State or local funds. 

(20US.C 4107) 

f S8l.11 What counts must an SEA 

provide? 

(a) An SEA shall provide a count, 
token during the current school year, of 
the number of immigrant children 
enrolled in public and nonpublic 
elementary and secondary schools for 
those lEAs in the State, in which the 
number of immigrant children enrolled 
is at least — 

(1) Five hundred: or 

(2) Three percent of the total number 
of students enrolled in elementary and 
secondary public schools under the 
jurisdiction of an LEA and elementary 
and secondary nonpublic schools within 
the district served by the IEA. 

(b) (1) For the immigrant children 
counted under paragraph (a) of this 
faction, an SEA must also report the 
number of those children, who are 
eligible to receive services, and for 
*hom funds are made available during 
the same fiscal year, under this program 
and other Federal programs— 

(1) That have the same purpose as the 
Emergency Immigrant Education 
l^ram: and 

(ii) For which funds are made 
available for that same purpose because 
°f the immigrant status of the children 
eligible to be served by the funds* 

(2) The Secretary identifies, for the 
purposes of counting children under 
paruflraph (b)(1) of this section, the 
following Federal programs as programs 


that have the same purpose as the 
Emergency Immigrant Education 
Program: 

(i) Program(s) implementing Section 
412(d) of the Refugee Act of 1980, as 
amended. 8 U.S.C 1522. 

(ii) Program(s) implementing the 
Refugee Education Assistance Act of 
1980, as amended. 8 U.S.C. 1522 (note). 

(3) The Secretary identifies in the 
application notice announcing the 
availability of funds under the 
Emergency Immigrant Education 
Program any additional legal authorities 
that may be established by Congress 
that have the same purpose as the 
Emergency Immigrant Education 
Program. 

(20 U^.C 4105(b)(3)) 

Subpart C—How Does the Secretary 
Make a Grant to a State? 

§ 581.20 How does the Secretary 
determine the amount of an award to a 
State? 

To determine the amount of an award 
to an SEA. the Secretary— 

(a) Multiplies by $500 the number of 
immigrant children reported by each 
SEA under J 581.11(a) who are enrolled 
in schools in LEAs that meet the 
enrollment threshold in $ 581.2(b). 

(b) Subtracts, from the product under 
paragraph (a) of this section, the amount 
of the funds made available under any 
other Federal program(s) identified 
under 5 581.11(b) for those immigrant 
children who are eligible to receive 
services under the identified programfc) 
and the Emergency Immigrant Education 
Program: 

(c) Determines each SEA’s share of 
the total funds available under this 
program based on the ratio of the 
amount determined for an SEA under 
paragraph (b) of this section, to the total 
of the amounts determined for all SEAs 
under paragraph (b) of this section; and 

(d) If necessary, reduces the 
allocations to the SEAs to the extent 
necessary to bring the total amount of 
awards for all SEAs within the limit of 
the amount appropriated for the fiscal 
year. 

(20 USX. 4102(b), 4103. 4105(b)) 

Subpart D—l Reserved 1 

Subpart E—How Does a Stats Maks a 
Subgrant to an Applicant? 

9 551.40 How doss a Stats dstsrmlns tbs 
amount of a subgrant to an LEA? 

(a) An SEA may reserve up to 1.5 
percent of its award for the proper and 
efficient administration of this program. 

(b) To determine the amount of a 
subgrant to an LEA, the SEA— 


(1) Subtracts from the State grant, the 
administrative costs allowable under 
paragraph (a) of this section; 

(2) Multiples by $500 the number of 
immigrant children reported by each 
IEA that meets the enrollment threshold 
in 9 581.2; 

(3) Subtracts, from the amount 
determined under paragraph (b)(2) of 
this section, the funds made available 
under any other Federal program(s) 
identified under § 581.11(b) for those 
immigrant children who are eligible to 
receive services under the identified 
program(s) and the Emergency 
Immigrant Education Program; 

(4) Determines the LEA’s share of the 
total funds available under this program 
based on the ratio of the amount 
determined for an LEA under paragraph 
(b)(3) of this section, to the total amount 
determined under paragraph (b)(1) of 
this section to be available for subgrants 
to LEAs in the State; and 

(5) If necessary, reduces the 
allocations to the LEAs to the extent 
necessary to bring the total amount of 
subgrants to the LEAs within the 
amount determined under paragraph 
(b)(1) of this section to be available for 
subgrants to LEAs. 

(20 U.S.C. 4102(b), 4105(b). 4107fa){3)) 

Subpart F—What Conditions Must Be 
Met by the State and Its Subgrantees? 

9 581.50 How may funds be used under 
this program? 

Subgrants under this program may be 
used to meet the costs of providing for— 

(a) Supplementary educational 
services necessary to enable immigrant 
children to achieve a satisfactory level 
of performance in schools, including but 
not limited to¬ 
ll) English language instruction; 

(2) Other bilingual educational 
services; and 

(3) Special materials and supplies; 

(b) Additional basic instructional 
services that are directly attributable to 
the presence of immigrant children in 
the school district, including the costs of 
providing— 

(1) Classroom supplies; 

(2) Overhead costs; 

(3) Costs of construction; 

(4) Acquisition or rental of space; and 

(5) Transportation costs; and 

(c) Essential inservice training for 
personnel who will be providing 
supplementary educational services or 
basic instructional services to immigrant 
children. 

(20 U.5.C 4106) 
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5 581.51 How Is the eligibility of an 
immigrant child determined? 

(a) Basic requirement . An SKA may 
not count a child under $ 581.11(a) until 
the SEA has— 

(1) Determined that the child meets 
the definition of immigrant children in 
5 581.4(b)(2); and 

(2) Made a record of how the child's 
eligibility was determined. 

(b) Informational basis. (1) In 
determining eligibility, an SEA may rely 
on credible information from any source, 
including information contained in 
previous school records and information 
provided by the child or the child's 
parent or guardian. 

(2) An SEA is not required to obtain 
documentary evidence of the child's 
civil status from the child or the child's 
parent or guardian. 

(20 U.S.C. 4101(1). 4105(c)) 

4 561.52 What requirements pertain to the 
participation of Immigrant children In 
elementary and secondary nonpublic 
schools? 

(a) An LEA is required, after 
consultation with appropriate officials 
of elementary and secondary nonpublic 
schools within the district served by the 
LEA. to provide for the benefit of 
immigrant children enrolled in those 
schools, secular, neutral, and 
nonideological services, materials, and 
equipment necessary for the education 
of these immigrant children. 

(b) If by reason of any provision of 
law an LEA is prohibited from providing 
educational services to immigrant 
children enrolled in elementary and 
secondary nonpublic schools, or if the 
Secretary determines that an LEA has 
substantially failed or is unwilling to 
provide for the participation on an 
equitable basis of children enrolled in 
elementary or secondary nonpublic 
schools, the Secretary— 

(1) May waive the requirement that 
the LEA serve those children; and 

(2) Arrange for the provision of 
services to those children. 

(c) Any waiver of the requirement that 
an LEA provide services to immigrant 
children enrolled in elementary and 
secondary nonpublic schools is subject 
to consultation, withholding, and notice 
requirements, in accordance with 
section 557(b) (3) and (4) of the 
Education Consolidation and 
Improvement Act of 1981. 20 U.S.C. 3806 
(b). and the regulations in $9 581.53- 
581.59. 

(20 U.S.C. 4107(a)(8). 4108(b)) 

4 5S1.53 When does the Secretary 
Implement a bypass? 

(a) The Secretary implements a 
bypass if an IEA— 


(1) Is prohibited by law from 
providing the services under this part for 
private school children on an equitable 
basis as required in § 581.52; or 

(2) Has substantially failed or is 
unwilling to provide the services under 
this part for private school children on 
an equitable basis as required in 

5 581.52. 

(b) If the Secretary implements a 
bypass, the Secretary waives the 
responsibility of the LEA for providing 
supplemental educational services for 
private school children and arranges to 
provide the required services. Normally, 
the Secretary hires a contractor to 
provide the supplementary educational 
services for private school children 
under a bypass. The Secretary deducts 
the cost of these services, including any 
administrative costs, from the 
appropriate allotment of Emergency 
Immigrant Education Program funds. In 
arranging for these services, the 
Secretary consults with appropriate 
public and private school officials. 

(20 U.S.C. 4108(b)) 

4 581.54 What notice does the Secretary 
give? 

(a) Before taking any final action to 
implement a bypass, the Secretary 
provides the affected LEA. with written 
notice. 

(b) In the written notice, the 
Secretary— 

(1) States the reason for the proposed 
bypass in sufficient detail to allow the 
LEA. to respond; 

(2) Cites the requirement with which 
the LEA allegedly failed to comply; and 

(3) Advises the LEA that it has at least 
45 days from receipt of the written 
notice to submit written objections to 
the proposed bypass and to request in 
writing the opportunity for a hearing to 
show cause why the bypass should not 
be implemented. 

(c) The Secretary sends the notice to 
the LEA by certified mail with return 
receipt requested. 

(20 U.S.C. 4108(b)) 

4 581.55 What bypass procedures does 
the Secretary follows? 

Sections 581.56-581.58 contain the 
procedures that the Secretary uses in 
conducting a show cause hearing. These 
procedures may be modified by the 
hearing officer if all parties agree it is 
appropriate to modify them for a 
particular case. 

(20 U.S.C 4108(b)) 

4 581.56 What are the functions of a 
hearing officer? 

(a) If an LEA requests a show cause 
hearing, the Secretary appoints a 
hearing officer and notifies appropriate 


representatives of the affected private 
school children that they may 
participate in the hearing. 

(b) The hearing officer has no 
authority to require or conduct 
discovery or to rule on the validity of 
any statute or regulation. 

(c) The hearing officer notifies the 
LEA, representatives of the private 
school children and the Department of 
Education of the time and place of the 
hearing. 

(20 U.S.C 4108(h)) 

§ 581.57 What are the hearing 
procedures? 

(a) At the hearing a transcript is 
taken. The IEA and representatives of 
the private school children each may be 
represented by legal counsel, and each 
may submit oral or written evidence end 
arguments at the hearing. 

(b) Within ten days after the hearing, 
the hearing officer indicates that a 
decision will be issued on the basis of 
the existing record, or requests further 
information from the LEA, 
representatives of the private school 
children, or Department of Education 
officials. 

(20 UE.C. 4108(b)) 

4 581.58 What are the post-hearing 
procedures? 

(a) Within 120 days after the hearing 
record is closed, the hearing officer 
issues a written decision on whether the 
proposed bypass should be 
implemented. The hearing officer sends 
copies of the decision to the LEA. 
representatives of private school 
children, and the Secretary. 

(b) The LEA and representatives of 
private school children each may submit 
written comments on the decision to the 
Secretary within thirty days from receipt 
of the hearing officer's decision. 

(c) The Secretary may adopt, reverse, 
or modify the hearing officer's decision. 
(20 U.S.C. 4108(b)) 

Subpart G—What Compliance 
Procedure Are Used by the 
Department of Education? 

$581.60 Under what conditions does the 
Secretary withhold funds? 

• (a) If the Secretary determines, after 

affording reasonable notice and 
opportunity for a hearing to an SEA, that 
the SEA has failed to meet the 
requirements of this program, the 
Secretary— 

(1) Notifies the SEA that further 
payments under this program will not he 
made to the SEA; or 

(2) Notifies the SEA that it may not 
make further payments under this 
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program to specified LEAs whose 
actions cause or are involved in the 
failure to meet program requirements. 

(b) Payments withheld under 
paragraph (a) of this section, will not be 
resumed until the Secretary is satisfied 
that there is no longer a failure to 
comply. 

(c) (1) If the Secretary determines, 
after reasonable notice and opportunity 
for a hearing to an SEA. that any 
amount of a payment made to a State 
Mill not be used by the State for carrying 


out the purposes of this program, the 
Secretary makes that amount available 
to one or more other States to the extent 
that the Secretary determines that those 
States are able to use additional funds 
for carrying out the purposes of the 
program. 

(2) The Secretary considers any 
additional amount made available to an 
SEA under this provision from an 
appropriation for a fiscal year as part of 
that SEA’s award for that fiscal year, 
but the additional amount remains 


available until the end of the succeeding . 
fiscal year. 

(d) The procedures in 34 CFR Part 78 
(Education Appeal Board) governing the 
withholding of funds apply to any 
determinations made by the Secretary' 
under paragraphs (a) and (c) of this 
section. 

(20 U.S C 4104. 4105 (b) and (c)) 

|FK Doc. 85-11019 Filed 5-3-85; 8 45 ami 

SII.UMQ COOC 4000 - 01 - M 



























Monday 
May 6, 1985 


Part VII 



Central Intelligence 
Agency 

32 CFR Part 1903 

Security Protective Service; Final Rule 


_ 


































19154 


Federal Register / Vol. 50, No. 67 / Monday, May 6. 1985 / Rales and Regulations 


CENTRAL INTELLIGENCE AGENCY 
32CFR Part 1903 

Security Protective Service 

agency: Central Intelligence Agency. 
action: Final rule. 

summary: The Central Intelligence 
Agency has promulgated regulations 
which protect its foreign intelligence 
facilities within the United States. The 
classified and highly sensitive world¬ 
wide activities of the Agency are 
directed and supervised from these 
various facilities. Furthermore, all 
intelligence support functions, including 
training, for the conduct of the various 
foreign intelligence activities of the CIA 
are managed from these facilities. 
Pursuant to section 401 of the 
Intelligence Authorization Act for Fiscal 
Year 1985. the CIA was empowered to 
promulgate these regulations, which 
have the force of law and which are 
effective immediately. 

EFFECTIVE DATE: May 6. 1985. 

FOR FURTHER INFORMATION CONTACT: 
David Holmes. Office of General 
Counsel. Central Intelligence Agency 
(703| 351-5648. 

SUPPLEMENTARY INFORMATION: On 8 

November 1984. Congress enacted the 
Intelligence Authorization Act for Fiscal 
Year 1985, which amend the Centra) 
Intelligence Agency Act of 15449 (50 
U.S.C, 403a to permit the 

Director of Central Intelligence to 
authorize Agency personnel within the 
United States to perform functions 
identical to those performed by special 
police officers of the General Service* 
Administration in order to protect the 
foreign intelligence facilities of the CIA. 

The legislation empowering GSA 
special policemen is entitled “An Act to 
authorize the Federal Works 
Administrator or officials of the Federal 
Works Agency duly authorized by him 
to appoint special policemen for duty 
upon Federal property under the 
jurisdiction of the Federal Works 
Agency, and for other purposes" (40 
U.S.C. 318). Under this Act, the 
Administrator of GSA is authorized to 
appoint uniformed guards as special 
policemen. Once appointed, the GSA 
special police are granted the same 
powers as sheriffs and constables upon 
property under GSA charge and control 
and are authorized to enforce laws 
enacted for the protection of persons 
and property, to prevent breaches of the 
peace, to suppress affrays or unlawful 
assemblies, and to enforce with criminal 
penalties any rules and regulations 
made and promulgated by the 


Administrator of the General Sen ices 
Administration. 

The Centra! Intelligence Agency now 
has the authority Jo carry out the 
protective police functions set forth 
above with respect to property under its 
charge and control and has promulgated 
these regulations pursuant thereto. 

List of Subjects in 32 CFR Part 1003 

Security measures. 

32 CFR is amended by adding a new 
Part 1903 to read as follows: 

PART 1903—REGULATIONS TO 
IMPLEMENT SECTION 401 Of THE 
INTELLIGENCE AUTHORIZATION ACT 
FOR FISCAL YEAR 1985 

Sr'C. 

1903.1 Applicability. 

19D3.2 Control of activities on protected 
properly. 

1903.3 Restrictions on admission to 
protected property. 

1903 4 Control of vehicles on protected 
properly. 

• 1903-5 Enforcement of parking regulations. 
1903.8 Security inspection. 

1903.7. Prohibition on weapons and 
explosives. 

19038 Prohibition on photographic, 

transmitting and recording equipment, 
and “Walkman type" radios. 

19038 Prohibition on narcotics and illegii! 
substances 

1903.10 Prohibition on akohol. 

1903 11 Restrictions on the taking of 
photographs. 

1903.12 Physical protection of facilities. 

1903.13 Disturbances on protected property. 
I9U3.14 Prohibition on gambling. 

1903.15 Restriction regarding animals. 

1903.16 Soliciting, vending, and debt 
collection. 

1903.17 Distribution of unauthorized 
material*. 

1903.18 Nondiscrimination. 

1903 19 Penalties and the effect on other 
laws. 

Authority: Sec. 401. Intelligence 
Authorization Act for Fiscal Year 1985. 

9 1903.1 Applicability. 

These regulations apply to all 
property under the charge and control of 
the Security Protective Service of the 
Central Intelligence Agency and to all 
persons entering in or on such property 
(hereinafter referred to as "protected 
property"). Employees of the Central 
intelligence Agency and any other 
persons entering upon protected 
property shall be subject to these 
regulations. 

4 1903.2 Control of activities on protected 
property. 

Persons in and on protected property 
6hall at all times comply with official 
signs of a prohibitory, regulatory, or 
directory nature and with the direction 


of Security Protective Officers and an> 
other duly authorized personnel. 

$ 1903.3 Rest notions on admission to 
protected property. 

Access to protected property shall he 
restricted to ensure the orderly and 
secure conduct of Agency business. 
Admission to protected property will be 
restricted to employees and other 
persons with proper authorization who 
shall, when requested, display 
government or other identifying 
credentials to the Security Protective 
Officers or other duly authorized 
personnel when entering, leaving, or 
while on the property. 

J 1903 4 Control of vehicles on protected 
property. 

Drivers of all vehicles entering or 
while on protected property shall 
comply with the signals and directions 
of Security Protective Officers or other 
duly authorized personnel and any 
posted traffic instructions. The blocking 
of entrances, driveways, walks, loading 
platforms, or fire hydrants on protected 
property is prohibited. Driving a non¬ 
emergency vehicle above the prescribed 
speed limit is prohibited. All vehicles 
shall be driven in a safe and careful 
manner at all times. 

J 1903.5 Enforcement of parking 
regulations. 

For reasons of security, parking 
regulations shall be strictly enforced 
Except with proper authorization, 
parking on protected property is not 
allowed without a permit. Parking 
without a permit or other authorization, 
parking in unauthorized locations or in 
locations reserved for other persons, or 
parking contrary to the direction of 
posted signs is prohibited. Vehicles 
parked in violation, where warning signs 
are posted, shall be subject to removal 
at the owner's risk, which shall be in 
Addition to any penalties assessed 
pursuant to } 1903.19. The Agency 
assumes no responsibility for the 
payment of any fees or costs related to 
such removal which may be charged to 
the owner of the vehicle by the towing 
organization. This paragraph may be 
supplemented from time to time with the 
upprova! of the CIA Director of Security 
by the issuance and posting of such 
specific traffic directives as may be 
required, and when so issued and 
posted such directives shall have the 
same force and effect as if made a part 
hereof. Proof that a vehicle was parked 
in violation of these regulations or 
directives may be taken as prima facie 
evidence that the registered owner was 
responsible for the violation. 
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§ 1903.6 Security Inspection. 

Any persona! property. Including but 
not limited to any packages, briefcases, 
containers or vehicles brought into, 
while on. or being removed from 
protected property are subject to 
inspection. A search of a person may 
accompany an investigative stop or an 
arrest. 

§ 1903.7 Prohibition on weapons and 
t* plosives. 

No persons entering or while on 
protected property shall carry or 
p ossess, either openly or concealed, 
firearms, other dangerous or deadly 
weapons, explosives, or items intended 
to be used to fabricate an explosive or 
incendiary device, except os authorized 
by the CIA Director of Security or his 
designee at each Agency facility. 

5 1903.6 Prohibition on photographic, 
transmitting and recording equipment, and 
‘Walkman-type * radios. 

No persons entering or while on 
protected property shall bring or possess 
any photographic, transmitting, or 
recording equipment of any kind, or any 
Walkman-type*’ radio, except as 
specifically authorized by the CIA 
Director of Security or his designee at 
each Agency facility. 

$ 1903.9 Prohibition on narcotics and 
illegal substances. 

Entering or while on protected 
property under the influence of, or using 
or jwssessing, any nnrcotic drug, 
hallucinogen, marijuana, barbiturate, or 
amphetamine is prohibited. Operation of 
a motor vehicle entering or while on 
protected property by a person under 
the influence of narcotic drugs, 
hallucinogens, marijuana, barbiturates 
or amphetamines is also prohibited. The 
above prohibitions shall not apply in 
cases where the drug is being used as 
prescribed for a patient by a licensed 
physician. 

{ 1903.10 Prohibition on alcohol. 

Entering or while on protected 
property under the influence of alcoholic 
beverages is prohibited. Operation of a 
motor vehicle entering or while on 
protected property bv a person under 
the influence of alcoholic beverages is 
prohibited. The use of alcoholic 
beverages on protected property is also 
prohibited, except on occasions and on 
protected property for which the CIA 
Deputy Director for Administration or 
hi* designee has delegated in writing to 
the head of an office or division the 
authority to grant approval for such use. 
and approval has been granted. A copy 


of all such written delegations shall be 
provided to the CIA Director of Security. 

8 1903.11 Restrictions on the taking of 
photographs. 

In order to protect the security of the 
Agency’s facilities, photographs on 
protected property may be taken only 
with the consent of the CIA Director of 
Security. The taking of photographs 
includes the use of television cameras, 
video taping equipment, and motion 
picture cameras. 

§ 1903.12 Physical protection of facilities. 

The willful destruction of. or damage 
to any protected property, or any 
buildings or personal property thereon, 
is prohibited. The theft of any personal 
property, the creation of any hazard on 
protected property to persons or things, 
and the throwing of articles of any kind 
at buildings or persons on protected 
property are prohibited. The improper 
disposal of trash or rubbish on protected 
property is also prohibited. 

§ 1903.13 Disturbances on protected 
property. 

Any conduct which Impedes or 
threatens the security of protected 
property, or any buildings thereon, or 
which disrupts performance of official 
duties by Agency employees, or which 
interferes with ingress to or egress from 
protected property is prohibited. Also 
prohibited is any disorderly conduct, 
any failure to obey an order to depart 
the premises, unwarranted loitering or 
other behavior which creates loud or 
unusual noise or nuisance, or any 
conduct which obstructs the usual use of 
entrances, foyers, lobbies, corridors, 
offices, elevators* stairways or parking 
lots. 

8 1903.14 Prohibition on gambling. 

Participating in games for money or 
other personal property, or the operating 
of gambling devices, the conduct of a 
lottery*, or the selling or purchasing of 
numbers tickets, in or on protected 
property is prohibited. This prohibition 
shall not apply to the vending or 
exchange of chances by licensed blind 
operators of vending facilities for any 
lottery set forth in a State law and 
conducted by an agency of a State as 
authorized by section 2(a)(5) of the 
Randolph-Sheppard Act. as amended (20 
U.S.C 107a(a)(5)). 

§ 1903.15 Restriction regarding animals. 

No animals except guide dogs for the 
blind or Agency guard or search dogs 
shall be brought upon protected 
property, except as authorized by the 


CIA Director of Security or his designee 
at each Agency facility. 

8 1903.16 Soliciting, vending, and debt 
collection. 

Commercial or political soliciting, 
vending of all kinds, displaying or 
distributing commercial advertising, 
collecting private debts or soliciting 
alms on protected property is prohibited. 
This does not apply to (a) national or 
local drives for funds for welfare, health, 
or other purposes as authorized by the 
"Manual on Fund Raising Within the 
Federal Service.” issued by the U.S. 
Office of Personnel Management under 
Executive Order 10927 of March 18, 

1961. and sponsored or approved by the 
Central Intelligency Agency; and (b) 
concessions on personal notices posted 
by employees or authorized bulletin 
boards 

8 1903.17 Distribution of unauthorized 
material*. 

Distributing, posting or affixing 
materials, such as pamphlets, handbills, 
or flyers, on protected property is 
prohibited, except as provided by 
§ 1903.16. as authorized by the CIA 
Director of Security or his designee at 
each Agency facility, or when conducted 
as part of authorized Government 
activities. 

8 1903.18 Nondiscrimination. 

There shall be no unlawful 
discrimination by segregation or 
otherwise, because of race, creed, sex. 
color, or national origin against any 
person or persons admitted upon 
protected property in furnishing or by 
refusing to furnish to such person or 
persons the use of any services, 
privileges, accommodations, or activities 
provided on the protected property. 

8 1903.19 Penalties and the effect on 
other taws. 

Whoever shall be found guilty of 
violating while on any protected 
property any provision of these 
regulations is subject to a fine of not 
more than $50 or imprisonment of not 
more than 30 days, or both. Nothing in 
these regulations shall be construed to 
abrogate or supersede any other Federal 
laws or any State and local laws or 
regulations applicable to any area in 
which the protected property Is situated. 

Pursuant to delegated authority. Issued on 
2 May 1985 by: 

William R. Kotapish. 

Dimotor of Security . 

|FR Doc. 65-11047 Filed 5-3-85:10:35 ami 
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DEPARTMENT OF AGRICULTURE 

Animat and Plant Health Inspection 
Service 

7 CFR Part 319 
(Docket No. 85*328) 

Importation of Mangoes From Belize 

agency: Animal and Plant Health 
Inspection Service, USDA. 
action: Proposed rule. 

summary: This document proposes to 
amend the "Subpart—Fruits and 
Vegetables*’ regulations by adding 
provisions to allow the entry into the 
United States of mangoes from Belize if 
the mangoes originate from premises 
that have been subjected to specified 
aerial applications of technical 
malathion bait spray, and meet certain 
other conditions. This action appears to 
be necessary to continue to allow 
mangoes from Belize to be imported into 
the United States. 

date: Written comments concerning this 
proposed rule must be received on or 
before May 21,1985. 
addresses: Written comments should 
be submitted to Thomas O. Gessel. 
Director. Regulatory Coordination Staff. 
Animal and Plant Health Inspection 
Service, USDA. Room 728 Federal 
Building. 6505 Belcrest Road. 

Hyattsville. MD 20782. Written 
comments received may be inspected in 
Room 728 of the Federal Building 
between 8 a.m. and 4:30 p.m.. Monduy 
through Friday, except holidays. 

FOR FURTHER INFORMATION CONTACT: 
Robert G. Spaide. Assistant Staff 
OfFicer. Field Operations Support Staff, 
Plant Protection and Quarantine. 

Animal and Plant Health Inspection 
Service, U.S. Department of Agriculture. 
Room 663 Federal Building, 6505 Belcrest 
Road, Hyattsville, MD 20782, 301-436* 
8295. 

SUPPLEMENTARY INFORMATION: 

Background 

The "Subpart—Fruits and Vegetables" 
regulations (contained in 7 CFR 319.56 et 
seq. and referred to below as the 
regulations), among other things, 
regulate the importation of mangoes into 
the United States from Belize because of 
fruit flies of the genus Anastrepha. 

These fruit flies can ruin the 
marketability of the fruit. 

Currently, mangoes from Belize are 
prohibited from being imported into the 
United States under the regulations 
unless, among other things, they are 
treated against fruit flies of the genus 
Anastrepha. The only approved 


treatments (sec 7 CFR 319.56-2h) for 
mangoes from Belize are fumigation 
with ethylene dibromide (EDB) in 
accordance with the following: 


Fruit load to • chamber 

Dcvksoa o* ED6 to ounce# per 
MOO cube feel par 2 hour* 

SO *F to 
60 e 

Above 
60 'FIO 
70 *F 

70 *For 
above 

25 pares* or IMS - 

12 

10 

6 

Mora than » pares* to 50 
pares*- - —___ 

14 

12 

10 

50 pares* to SO pares* 

16 

14 

12 


Recently the Environmental Protection 
Agency, established a tolerance for the 
residues of EDB per se in mangoes at .03 
ppm, and further provided that effective 
September, 1,1985. such tolerance for 
residues of EDB would be reduced to 
zero in mangoes (see 50 FR 2547). 

Because of the requirement that the 
EDB residues be no greater than .03 
ppm, it is to longer commercially 
feasible for mango producers and 
shippers in Belize to use EDB 
treatments. Once mangoes are treated 
with the EDB treatment it is necessary 
to hold the treated mangoes in cold 
storage and allow the EDB residues to 
dissipate. Without being held in cold 
storage while the residues dissipate, the 
mangoes would overripen and become 
unmarketable before they could reach 
the residue level of .03 ppm of EDB. 
There are no refrigeration facilities in 
Belize that could feasibly be used for 
holding the mangoes for this purpose, 
and it appears that there are no feasible 
methods that could be used otherwise 
for holding the mangoes in cold storage. 

An importer of fruits and vegetables 
has requested that the regulations be 
amended to establish procedures that 
could be conducted in Belize and which 
would be adequate to allow mangoes 
from Belize to be imported into the 
United States without presenting a risk 
of causing the introduction into the 
United States of fruit flies of the genus 
Anastrepha. 

Based on a review of this situation, it 
is proposed to amend the regulations by 
adding a new { 319.56-2u which would 
provide a means for allowing the 
importation into the United States of 
mangoes from Belize. Proposed § 319.56- 
2u reads as follows: 

§ 319.56 Administrative instructions 
concerning the importation of mangoes from 
Belize. 

(«) Mangoes from Belize shall be allowed 
to enter the United States at any port of entry 
referred to in f 319.37-14 of this part if the 
mangoes meet all of the applicable conditions 
set forth in other sections of this subpart and 
if the following conditions have been met: 

(1) The mungoes originate from u premises 
determined to be free of any fruit fly 


infestations of the genus Anastrepha. (I) 
based on a finding by an inspector, that sudi 
premises and a buffer zone of at least 14 of« 
mile all around such premises were iub|p> 'i d 
to aerial applications of technical malathion 
bait spray at a ratio of 12 ounces per acre (it 
ounces of malathion and 96 ounces of protrtn 
bait) every 7-10 days beginning at the time 
fruit setting starts and continuing until the 
mangoes were shipped to the United State!* 
and (ii) based on the absence of a finding of 
infestations of fruit flies of the genus 
Anastrepha . during the harvest period: 

(2) No pulpy fruits or vegetables (such 
citrus, melons, and tomatoes) are grown 
commercially or otherwise within two miles 
of the area subjected to such aerial 
applications of bait spray: 

(3) The mangoes had been packed for 
shipment to the United States in a facility 
which is located within the area subjected to 
such aerial application of malathion bait 
spray and which has all outside openings 
screened with a mesh not greater than Vi# 
inch: 

(4) The mangoes were not taken out of such 
area subjected to such applications of 
malathion bait spray except for immediate 
shipment to the United States in an enclosed 
container or wrapped In 0 mil polyethylene 
wrap: 

(5) The mangoes were grown, packed, and 
moved from the packing facility to the port of 
export only by persons who operate pursuit r.t 
to a valid written compliance agreement with 
the Animal and Plant Health Inspection 
Service whereby such persons have agreetJ to 
allow Plant Protection end Quarantine 
inspectors to make unannounced Inspection* 
as necessary to monitor compliance with the 
provisions of this section, and have agreed to 
otherwise comply with the provisions of this 
section: 

(6) The mangoes were grown on premise 
where inspectors of Plant Protection and 
Quarantine and persons authorized by 
inspectors of Plant Protection and Quarantine 
were allowed to install and service turvey 
traps and to conduct examination of mangoii 
(including the cutting of mangoes) as 
determined to be necessary by Plant 
Protection and Quarantine as a precautionary 
measure for determining whether any 
infestations of fruit flies of the genus 
Anastrepha occur on the premises; and 

(7) The mangoes are accompanied by a 
certificate endorsed by a Plant Protection and 
Quarantine inspector in the country of origin, 
representing a finding based on monitoring 
inspections that the conditions in this section 
are being met. 

(b) Persons requesting that services be 
performed by officials of Plant Protection and 
Quarantine under this section shall bear the 
cost for Plant Protection and Quarantine? 
personnel to perform inspections, surveys, 
and other activities pursuant to this section, 
including travel, salary, subsistence, and 
administrative overhead. 

(c) Any compliance agreement may be 
cancelled orally or in writing by the inspects 
who is supervising its enforcement whenever 
the inspector finds that such person has 
failed to comply with the provisions of this 
sub part or any conditions imposed pursuant 
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to such provision*. If the cancellation is oral. 
th<‘ decision and the reasons therefore shall 
be confirmed in writing, us promptly as 
circumstances permit. Any person whose 
compliance agreement has been cancelled 
may appeal the decision, in writing, within 
trn 110) days after receiving written 
notification of the cancellation The appeal 
shall state all of the facts and reasons upon 
which the person relies to show that the 
compliance agreement was wrongfully 
cancelled. The Deputy Administrator shall 
grunt or deny the appeal. In writing, stating 
the reasons for such decision, as promptly as 
circumstances permit. If there is a conflict as 
to any material fact, a hearing shall be held 
to resolve such conflict. Rules of Practice 
concerning such a hearing will be adopted by 
the Deputy Administrator. 

It appears that compliance with these 
provisions would be adequate to allow 
m.mgoes from Belize lo be imported into 
the United States without presenting a 
risk of causing the introduction into the 
United States of fruit flies of the genus 
Anastrepha . Further, it appeurs that 
these provisions would provide 
commercially feasible procedures for the 
importation of such mangoes. 

Bused on research and experience, it 
has been determined that the specified 
serial applications of malathion bait 
spray would be adequate to destroy any 
fruit fly infestations on the premises 
subjected to such treatment. Further, the 
specified applications of malathion bait 
spray in a V* mile buffer zone and the 
establishment of a two mile area outside 
the treatment area where pulpy fruits or 
vegetables would not be grown would 
be adequate to ensure that the premises 
would not be attacked by vagrant flies 
of the genus Anastrepha during the 
mango growing period. 

Compliance w ith the packing and 
shipping provisions would add 
precautionary measures against the 
mangoes becoming infested with fruit 
flies of the genus Anastrepha during 
packing, and help ensure that the 
mangoes would not become infested 
with fruit flies of the genus Anastrepha 
during shipment to the United States. 

It appears that the compliance 
Hgrecment provisions are necessary to 
ensure that persons growing, packing, 
and shipping the mangoes are 
knowledgeable with respect to the 
requirements for the importation of 
mangoes from Belize, and have agreed 
lo comply with them: and to ensure that 
Biant Protection and Quarantine (PPQ) 
inspectors are allowed to take actions 
ns necessary to ensure that the 
requirements for the importation of the 
mangoes are being met. Proposed 
§ 319.56-2u also contains provisions for 
cancelling compliance agreements. 

The provisions concerning trapping 
nnd examinations (including the cutting 


of mangoes) appear to be necessary as a 
precautionary measure to help ensure 
that the aerial applications of malathion 
bait spray have been effective. 

The provisions for the mangoes to be 
accompanied by a certificate endorsed 
by a PPQ inspector appear to be 
necessary to ensure that such an 
inspector would monitor the growing, 
packing, and shipping operations and 
would determine, based on monitoring 
inspections, that the requirements for 
the importation of the mangoes are 
being met. 

The proposal also contains provisions 
that would require persons who have 
requested that services be preformed in 
Belize by officials of PPQ to bear the 
PPQ costs associated with the 
operations in Belize. 

Although this proposal sets forth 
provisions which only relate to the 
importation of mangoes from Belize, 
consideration will be given to amending 
the regulations lo allow the importation 
of mangoes from other countries if 
requests are made to do so. 

Comments 

Written comments are solicited for 15 
days following publication of this 
document. As indicated above, the EDB 
treatments are no longer feasible for 
treating mangoes from Belize against 
fruit flies of the genus Anastrepha. 
Further, if the proposal were to be 
adopted in time to allow mangoes from 
Belize to be imported into the United 
States during the 1985 mango season, it 
must be adopted as soon as possible. 

Executive Order and Regulatory 
Flexibility Act 

The proposed rule is issued in 
conformance with Executive Order 
12291 and has been determined to be not 
a “major rule.” Based on information 
compiled by the Department, it has been 
determined that this proposed rule 
would not have a significant effect on 
the economy: would not cause a major 
increase in costs or prices for 
consumers, individual industries. 

Federal. State, or local government 
agencies, or geographic regions: and 
would not have a significant adverse 
effect on competition, employment 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The proposed rule would allow 
mangoes from Belize to continue to be 
imported into the United States. Further, 
it is anticipated that the amount of 
mangoes imported into the United States 
from Belize would be less than one 
percent of the amount of mangoes 


imporled into the United States from all 
countries. 

Under the circumstances referred to 
above, the Administrator of the Animal 
and Plant Health Inspection Service has 
determined that this action would not 
have a significant economic impact on a 
substantial number of small entities. 

List of Subjects in 7 CFR Part 319 

Agricultural comodities. Plant pests. 
Plants (Agriculture). Quarantine, 
Transportation. Mangoes. 

PART 319—FOREIGN QUARANTINE 
NOTICES 

Accordingly, this document proposes 
to amend “Subpart—Fruits and 
Vegetables" (7 CFR 319.56 ct seq.) as 
follows: 

1. The authority citation for 7 CFR 
Part 319 would be revised to read as 
follows: 

Authority: 7 U.&C. 150dd. 150e«. I50(f. 151- 
187. 7 CFR 2.17, 2.51. and 3712(c). 

2. A new § 319.56-2u would be added 
to read as follows: 

§ 319.56-2u Administrative instructions 
concerning the Importation of Mangoes 
from Belize. 

(a) Mangoes from Belize shall be 
allowed to enter the United States at 
any port of entry' referred to in § 319.37- 
14 of this part if the mangoes meet all of 
the applicable conditions set forth in 
other sections of this subpurt and if the 
following conditions have been met: 

(1) The mangoes originate from a 
premises determined to be free of any 
fruit fly infestations of the genus 
Anastrepha . (i) based on a finding by an 
inspector, that such premises and a 
buffer zone of at least Vfc of a mile all 
around such premises were subjected to 
aerial applications of technical 
malathion bait spray at a ratio of 12 
ounces per acre (2.4 ounces of malathion 
and 9.6 ounces of protein bait) every 7- 
10 days beginning at the time fruit 
setting starts and continuing until the 
mangoes were shipped to the United 
States and (ii) based on the absence of a 
finding of infestations of fruit flies of the 
genus Anastrepha during the harvest 
period; 

(2) No pulpy fruits or vegetables (such 
as citrus, melons, and tomatoes) are 
grown commercially or otherwise within 
two miles of the area subjected to such 
aerial applications of bait spray; 

(3) The mangoes had been packed for 
shipment to the United States in a 
facility which is located within the area 
subjected to such aerial application of 
malathion bait spray and which has all 
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outside openings screened with a mesh 
not greater than Vu inch; 

(4) The mangoes were not taken out of 
such area subjected to such applications 
of malathion bait spray except for 
immediate shipment to the United States 
in an enclosed container or wrapped in 

6 mil polyethylene wrap; 

(5) The mangoes were grown, packed, 
and moved from the packing facility to 
the port of export only by persons who 
operate pursuant to a valid written 
compliance agreement with the Animal 
and Plant Health Inspection Service 
whereby such persons have agreed to 
allow Plant Protection and Quarantine 
inspectors to make unannounced 
inspections as necessary to monitor 
compliance with the provisions of this 
section, and have agreed to otherwise 
comply with the provisions of (his 
section; 

(6) The mangoes were grown on 
premises where inspectors of Plant 
Protection and Quarantine and persons 
authorized by inspectors of Plant 
Protection and Quarantine were allowed 
to install and service survey traps and 
to conduct examination of mangoes 
(including the cutting of mangoes) as 


determined to be necessary by Plant 
Protection and Quarantine as a 
precautionary measure for determining 
whether any infestations of fruit flies of 
the genus Anostrepha occur on the 
premises; and 

(7) The mangoes are accompanied by 
a certificate endorsed by a Plant 
Protection and Quarantine inspector in 
the country of origin, representing a 
finding based on monitoring inspections 
that the conditions in this section are 
being met. 

(b) Persons requesting that services be 
performed by officials of Plant 
Protection and Quarantine under this 
section shall bear the cost for Plant 
Protection and Quarantine personnel to # 
perform inspections, surveys, and other 
activities pursuant to this section, 
including travel, salary, subsistence, and 
administrative overhead. 

(c) Any compliance agreement may be 
cancelled orally or in writing by the 
inspector who is supervising its 
enforcement whenever the inspector 
finds that such person has failed to 
comply with the provisions of this 
subpart or any conditions imposed 
pursuant to such provisions. If the 


cancellation is oral, the decision and the 
reasons therefore shall be confirmed in 
writing, as promptly as circumstances 
permit. Any person whose compliance 
agreement has been cancelled may 
appeal the decision, in writing, within 
ten (10) days after receiving written 
notification of the cancellation. The 
appeal shall state all of the facts and 
reasons upon which the person relies to 
show that the compliance agreement 
was wrongfully cancelled. The Deputy 
Administrator shall grant or deny the 
appeal, in writng. stating the reasons for 
such decision, as promptly as 
circumstances permit. If there is a 
conflict as to any material fact, a 
hearing shall be held to resolve such 
conflict. Rules of Practice concerning 
such a hearing will be adopted by the 
Deputy Administrator. 

Done at Washington. D.C. this 3rd day of 
May 1985. 

H.L Ford. 

Deputy Administrator, Plant Protection aiui 
Quarantine Animal and Plant Health 
Inspection Service. 

|FR Doc. 85-11066 Filed 5-5-85; 1£01 pm| 
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Complete 1985 CFR tel...„.. 

Microfiche CFR Edition* 

-550 00 


Complete set (one-rime mating). 

__ 155 00 

*: 1 

Subscription (madid os issued).. 

_ 200.00 


Indrvidud copies.. 

2 25 


Subscription (moiled as issued).. 

-185.00 

. 3.75 


Individud copies. .. 

19» 


1 Ho to Mi volume wort promdgsfed during i*w period Apr 1980 * * 

31. 1984 Hit Ol vofene awed at d Apr I. 1980. shodd be retained 
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Just Released 



Code of 
Federal 
Regulations 

Revised as of February 1, 1985 


Quantity 


Volume 

Title 14—Aeronautics and Space (Parts 200-1199) 
(Stock No. 822-004-00038-5) 


Price 

$15.00 

Total Order 


Amount 

$ _ 

$ _ 


A cumul*«v« Ch*c«k»! OI CFR aiuancM appem rwy Monday n tn* Fatfwal Rsgrttm tn ih* Reacts Axis 
*ac 1 «n In wfcttion. a ctvacAtot 0 < cgitanl CFR voAonaa. compntaig a complett CFR tel appears each month 

in the ISA (Lit! of O R Section* Affected) P<*mso do not detach 


Order Form 


Mall to: Supenntendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402 


Enclosed fmd Mali* check or money order payable 

fo Superintendent o* Documents (Please do not Mod cash or 
stamps) Include on additional 25% for »oco*gn ms.kng 

Chwyt fo my Dapoat Aoaxrt No. 

n i 11 11 i -n 

Order No._ 



OocSt Card Orders Ody 


Total charges $_Fill tn me boxes below 

£3*,. n i in iiiiiiiiii :! 

Expiration Date .—|—.—, 

Month/Year Lilli 


Please send me the Code of Federal Regulations publications I have 
selected above 


Name*-First, last 


111 1 1 1 i 1 1 i i i i i M i i i ll iM i i I i I i 

street address 

U 1 1 1 1 1 1 1 1 1 1 1 

1 | 

I 

1 | 

I 

I | 

INI 

INI 

| 1 

L 

npany name or additional address 

l l I i i i i i i i i i 

tine 

l i 

I 

I | 

I 

I | 

III 

Mil 

| | 

Cn 

L 

r 

-LJ 1 1 1 1 1 l 1 l 1 

1 I 

1 

I | 

I 

| I 

State 

I l l l 

Zip Coca 

INI 

| | 

(or Country) 

. III! 

11 

1 

11 

1 

1 I 

LI..1 1 

11.1.1 

u 


PLEASE PRINT OR TYPE 


For Office Use Only. 

Ooantity 

Ch*'*** 

Enclosed 


To be maned 


Subscriptions 


Postage 


Foreign handling 


MMOB 


OPNR 


UPNS 


Discount 


Refund 





































































